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impact on Brazilian foreign policy. How has the Brazilian ministry of foreign affairs responded and
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do these challenges in promoting transparent foreign policy connect to the broader debate about
democratising Brazilian foreign policy? This article analyses the implementation of the FOI Act
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Introduction

In recent years, the democratisation of Brazilian foreign policy has become an impor-
tant subject in the field of foreign policy analysis (Lima 2000; Pinheiro 2003; Lopes 2012;
Lopes 2014a; Milani and Pinheiro 2013, Ramanzini Janior and Farias 2014, Farias and
Ramanzini Junior 2015). In addition, social actors ranging from members of the busi-
ness community to social movements (GRRI 2014a; Nader and Waisbich 2014; Barbosa
2014b; Cervo and Lessa 2014) have called on the main public bodies responsible for for-
eign policy - particularly the ministry of foreign affairs, also known as Itamaraty,! and
the Presidency” - to open up to social dialogue and public participation in the decision-
making process.
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Expanding participation requires public bodies to become more transparent. This
commitment is particularly important in the foreign policy realm, since foreign policy
has traditionally been shielded from public scrutiny and insulated from other government
bodies, including other ministries. Since 2011, however, calls for greater transparency in
Brazilian foreign policy have been bolstered by the Freedom of Information Act (Act
12.527/2011, hereafter the FOI Act) (Brazil 2011a). Analysing how those public bodies
responsible for foreign policy adhere to this law will therefore make a significant contribu-
tion to the foreign policy democratisation debate. We also argue that the FOI Act is itself
a key variable for understanding the opening up of Itamaraty.

Literature presents this democratisation process as largely having resulted from
mounting domestic pressure, particularly after the end of the authoritarian regime in the
late 1980s,’ for access to an increasingly competitive and distributive foreign policy (Lima
2000; Spektor 2012; Casardes 2014). Equally relevant are Itamaraty’s internal reformist dy-
namics (Lopes 2014a), and the start of the first Workers™ Party presidency in 2003. These
elements brought a new constellation of social actors into the foreign policy process. The
opening up of foreign policy was also influenced by external factors, notably the dynam-
ics of an increasingly interdependent world. Another element that played a role was the
global impetus towards open government. This was crystallised in 2011 in the Open Gov-
ernment Partnership (OGP), of which Brazil is a founding member. Several of the first
commitments Brazil made under the OGP framework (Brazil 2011b; Brazil 2013) were
related to the implementation of the FOI Act.

In order to describe this phenomenon more closely, Franca and Sanchez (2009) refer
to a dual process of the horizontalisation and verticalisation of Brazilian foreign policy.
Horizontalisation denotes an increase in the number of government actors and adminis-
trative units involved in the decision-making process. By contrast, verticalisation implies
a higher level of participation by a larger number of non-government actors, including
academia, the private sector, political parties, and organised civil society.

Albeit transformative, scholars do not see this progressive opening up of Brazilian
foreign policy as breaking away from its traditional bureaucratic insulation. Instead, they
believe these changes show how Itamaraty has partially lost its ‘policy-making monopoly,
and now not only needs to negotiate with new and larger domestic coalitions, but also per-
form new policy co-ordination roles (Franga and Sanchez 2009; De Faria 2012; Pinheiro
and Milani 2011).

Another issue addressed in the democratisation debate has been whether or not to
conceive of Brazilian foreign policy as public policy. For Milani and Pinheiro (2013), this
entails bringing it into the realm of politics, whereas state and governmental choices at
the international level result from disputes, bargaining, and agreements among different
actors. Similarly, Sanchez et al (2006) talk about decision-making processes that are struc-
tured like polyarchies, forming a continuum from the national to the international.

Democratisation therefore results in a greater politicisation* of Brazilian foreign pol-
icy (Lima 2003; Milani and Pinheiro 2013). Even if, for decades, Brazilian foreign policy
was already subjected to disputes both inside and outside the ministry (Hirst and Pin-
heiro 1995), current levels of politicisation are considerably higher. This is illustrated, for
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example, by the greater prominence of foreign policy issues in election debates (Lopes
and De Faria 2014) and within the legislative branch (Lima 2003; Lima and Santos 2011,
Sanchez et al 2006). Consequently, ‘national interest’ enters the discussion (Lopes 2012),
and demands for democratising the foreign policy process becomes a call for the ability
to participate in, influence, and challenge the construction of Brazilian ‘national interest’

In Brazil, public policies are subjected to social pressures to respond to the impera-
tives of transparency, accountability, and citizen participation (Avritzer 2002; Sanchez et
al 2006; Nader and Waisbich 2014). Securing this legitimacy in a highly diverse democrat-
ic state has been part of the rhetoric of high-level representatives of Itamaraty since at least
the Fernando Henrique Cardoso era (1995-2002). More recently, in 2014, former Foreign
Minister Luiz Alberto Figueiredo Machado stated that ‘a foreign policy that ignores the
aspirations of society becomes deficient in support and backing’ (MRE 2014).

However, there is still a disconnect between discourse and action. The Foreign Policy
White Paper promised in 2014 was never published. Similarly, nothing has come of a
series of debates in 2013 about the establishment of permanent and institutional mecha-
nisms of dialogue between the ministry and civil society.” Participation, therefore, is still
ad hoc, and the opening up to society is controlled and selective, as illustrated by Lopes
(2014a) in his narrative about the ‘mitigated republicanism’ of Brazilian foreign policy.

Furthermore, in a recent work, Farias and Ramanzini Junior (2015) call for method-
ological caution about the concrete impacts of the democratisation of Brazilian foreign
policy. They are skeptical about considering a dual analysis of insulation versus horizon-
talisation, raising several methodological issues which they believe should be addressed
in order to assess whether increased participation has actually changed policy outcomes,
rather than just expanding the number of participants in the policy process.

In support of this call to evaluate the concrete outcomes of the so-called democrati-
sation wave, we turn to the issue of transparency and accountability in Brazilian foreign
policy - specifically, the implementation of the FOI Act by Itamaraty.

The FOI Act and its Regulatory Decree (7,724/2012) (Brazil 2012) represent a major
breakthrough. They regulate the right to access public information in Brazil, already guar-
anteed by Articles 5, 37 and 216 of the 1988 Federal Constitution. The FOI Act is aimed
at ‘guaranteeing disclosure as a rule and secrecy as an exception’ in public administration
(Article 3). It has resulted from more than 20 years of activism, which gained new political
impetus in the 2000s when the Inter-American Court of Human Rights decision against
Brazil in the case of Gomes Lund et al (TSE 2013) required that Brazil adopt such a law.

In this new legal framework, the right of citizens to information means both the right
to receive information (through proactive state transparency) and to request information
(through passive state transparency), an idea closely related to the concept of citizen over-
sight. Furthermore, public bodies have a general duty to provide the public with informa-
tion about their activities, programmes, and public spending (proactive transparency).
Hence, the right of access to information not only has great potential to strengthen the
transparency of institutions of representative government, but is also an important tool
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for empowering citizens, by allowing them to participate more actively and effectively in
public decision-making processes (IACHR 2012).

Both the act and the decree focus on strengthening the capacity of public bodies to
provide information. One of the landmarks they have established is the principle of the
supremacy of public interest and a presumption of openness, calling for ‘the least restric-
tive criteria possible’ in the process of deciding whether or not to disclose information
(Decree Article 7).

According to legal experts, any restriction of this right must itself be based on the
public interest (Mendel 2009), and public authorities must again weigh the public interest
in considering whether or not to withhold information on the grounds that this would
harm the public interest. In others words, ‘it must be demonstrated that the harm to the
objective is greater than the public’s interest in having the information’ (IACHR 2012:
17), referred to as ‘harm and public interest tests’ (Mendel 2009). Also, states have a duty
to justify their refusals to release information, providing, in written responses, (IACHR
2012; TAHRC 2007) a ‘sufficient explanation of the legal standards and the reasons sup-
porting such decision, demonstrating that the decision was not discretionary or arbitrary’
(IACHR 2012: 18).

The FOI Act is particularly relevant to the debate about the democratisation of Brazil-
ian foreign policy. Given the clear link between the Act on the one hand and deepening
democracy in terms of citizen oversight, participation, and the primacy of the public in-
terest in public administration on the other, the evolution of Itamaraty’s implementation
of the Act is an important aspect which should be closely monitored by those interested in
the formation of foreign policy in democratic states.® In a comparative study, Toby Mendel
(2009) has noted that exceptions to the openness rule in respect of international relations
and national security are common in FOI laws around the world, and are seen as major
challenges in guaranteeing the right to information.

The Brazilian FOI Act imposes clear limits on the right to information about foreign
affairs. Notably, Article 23 of the Act and Article 25 of the Decree stipulate that informa-
tion ‘considered vital to the security of society or the State’ can be classified when, to cite
the instances related to foreign relations, its release would endanger or damage a) the de-
fence, national sovereignty, or integrity of the national territory; b) the process of conduct-
ing negotiations or international relations; or ¢) involve classified information provided
by other states and international bodies. Additionally, information related to international
matters may be classified when it could endanger the security of the president or vice-
president (FOI Act Article 24 §2), is subject to secrecy clauses in international treaties and
agreements (Article 36), or involves personal information (Article 31).

Given all this, we need to ask: how has the foreign affairs ministry responded and
adapted to this new law? What problems have arisen around its implementation, and how
do they connect to the broader debate about democratising Brazilian foreign policy?

In response, this article examines all the requests for information denied by the min-
istry during the first three years of the FOI Act. The choice to focus on this particular
public authority responds, firstly, to the fact that information about foreign relations is
potentially subject to classification under Article 23 of the FOI Act and Article 25 of the
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Decree, and that these relatively broad secrecy provisions (such as ‘the defence, national
sovereignty, or integrity of the national territory” or ‘the process of conducting negotia-
tions or international relations’) cover a large part the work of the ministry of foreign
affairs — larger than those of other ministries. Secondly, the problems surrounding the
implementation of the FOI Act are not only normative in nature. They also involve aspects
of political culture as well as the bureaucratic culture within Itamaraty that contribute to
the tensions surrounding the process of democratising Brazilian foreign policy.

In what follows, we will set out the method used for this study well as the main find-
ings, and suggest how the FOI Act could be used to improve the ministry’s transparency.

Method

We use the implementation of the FOI Act and its decree as one variable in the phenom-
enon known as the democratisation of Brazilian foreign policy. To this end, we examine,
using a term coined by Andrew Bennett (2002), ‘a well-defined aspect’ of the implementa-
tion of the Act during its first three years, namely all the requests for information denied
— either wholly or partially - by the ministry.

Denials are the operationalisation of exemptions under the Act. The authority in
question is also obliged to state why, and on what basis, it has decided not to disclose in-
formation, including considerations of the public interest. Therefore, analysing the denials
in this instance allows us to build a profile of Itamaraty’s interpretation of the FOI Act.

This study has three specific objectives. The first is to study the ministry’s implemen-
tation of the Act, and identify disparities between its requirements and the ministry’s re-
sponses. The second is to link the findings about access to information about foreign pol-
icy-related issues to the broader discussion about the democratisation of Brazilian foreign
policy. The third is to point to some areas where the Act may help to open up Brazilian
foreign policy. In the process, we seek to contribute to the literature about how the drive
to greater transparency in Brazilian governance is contributing to the democratisation of
foreign policy. More research is needed in the future, looking for stronger causal linkages
and bolder theoretical contributions.

We use quantitative and qualitative methods to examine two hypotheses. The first is
that the ministry is interpreting key concepts in the FOI Act, such as ‘public interest’ and
‘the security of the state and society, in a restrictive way. The second is that bureaucratic
practices non exclusive to the ministry are also contributing to poor implementation of
the Act. These hypotheses will be tested by analysing the arguments the ministry uses
most frequently for classifying information, as well as its responses to requests for infor-
mation in general. Its responses are assessed against the human rights-based approach to
access to information that underpins the principle of the ‘primacy of the public interest’
(the ‘public interest test’), and the duty of the state to justify any decision to deny access
to public information.

In concrete terms, we have built a database of requests for information denied by
Itamaraty, either wholly or partially, between May 2012 and May 2015, the first three years
of the law’s currency. It comprises 567 requests for information, of which 475 were ‘wholly
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denied; and 92 were ‘partially denied. The authors obtained copies of these requests by
filing two requests for information under the FOI Act. For the same period, official sta-
tistics provided by the former Office of the Federal Comptroller General (CGU)” record
573 requests for information from the ministry, of which 483 were denied and 90 partially
denied. The slight difference between those figures and ours result from the ministry’s
decision to withhold copies of requests which were still subject to appeal, or those con-
taining personal information. The differences between the two sets of figures are reflected
in Table 1.

Table 1: Wholly and partially denied requests for information submitted to the ministry of foreign
affairs, May 2012 - May 2015

Requests (GU data Own database
Wholly denied 483 475
Partially denied 90 92
Total 573 567

Source: Compiled by the authors.

Among other things, these figures point to the fact that the ministry granted most
requests for information in the period in question. According to the CGU, the ministry
received 1 818 requests for information, and the denials amount to 32 per cent of this total.
More information is given in Table 2.

Table 2: Requests for information submitted to the ministry of foreign affairs by year, May 2012 -

May 2015
Year Requests Full releases Partially denied  Wholly denied
May 2012 to May 2013 605 482 29 65
June 2013 to May 2014 789 325 38 390
June 2014 to May 2015 425 298 23 28

Source: Compiled by the authors, drawing on (GU data.

The CGU also has other categories for assessing the responses of public authorities
to requests for information, including ‘repeated question; or ‘information does not exist’
This explains why the total requests exceeds the sum of the remaining columns.

Wholly denied requests for information peaked in 2013. In that year, requests in-
cluded 247 quasi-identical demands for information about the living costs of and remu-
neration of local employees at Brazilian missions around the world. These probably came
from the same applicant. We decided to keep those requests in the database even though
they may cause a statistical bias.

We also conducted a more qualitative analysis of requests by two civil society organ-
isations working in the field of human rights: Conectas Human Rights, and Article 19
Brazil® In the period under review, Conectas filed seven requests for information, while
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Article 19 filed five.? These requests are included in the database, except for one request
from Conectas that was still open at the time of the analysis.

These organisations operate like ‘normative entrepreneurs’ (Finnemore and Sikkink
1998), using the FOI Act as an instrument of political advocacy vis-a-vis the ministry.
Analysing the exchanges between a state body and these groups is a relevant exercise,
firstly because access to public information is a constitutional right, and secondly because,
in terms of Article 4 of the Federal Constitution, human rights are meant to be a guiding
principle of Brazilian international relations. Finally, analysing requests for information
filed by CSOs to complement those of ordinary citizens allows us to reveal some of the
additional tensions surrounding the FOI Act in relation to Brazilian foreign policy, since
the relationship between organised civil society and Itamaraty is widely perceived to be a
politically challenging one (Milani 2011).

Itamaraty’s practice of denying access to information
Denials based on the secrecy exemptions in the FOI Act

This section is not aimed at questioning Itamaraty’s authority to classify information as
sensitive, but rather to gain greater clarity about the conflicts between Itamaraty and the
parties requesting the information. The issues raised by these parties about the legitimacy
of Itamaraty’s decisions are not only the normal types of challenges one should expect
when a new regulation is implemented; they are also symptoms of the broader negotia-
tions about Brazilian foreign policy.

Only 82 requests information submitted to the ministry were explicitly denied in
terms of the secrecy exemptions in the FOI Act or Decree, constituting less than 15% of all
requests that were partially or wholly denied. Of those, 31 were requests for information
about foreign policy issues, including international co-operation (agreements or reports),
diplomacy (official correspondence or documents relating to official visits), international
organisations (reports about Brazil or Brazilian participation), the Brazilian position on
specific thematic issues as well as bilateral relations, and access to theses of Itamaraty’s
diplomatic school (Instituto Rio Branco). The remaining 51 requests were mostly related
to aspects of public administration, notably Itamaraty’s public spending.

Considering only the requests for information about foreign policy issues, thus ex-
cluding those on public spending, 11 requests were denied on the basis of Article 23 of
the FOI Act and Article 25 of the Decree (among them three requests filed by Conectas),
three because they involved a specific international agreement; two because they involved
personal information; and three because they were subject to secrecy clauses in other leg-
islation (such as the Bank Secrecy Act). Itamaraty denied the remaining 12 requests with-
out stating the exact grounds in terms of the FOI Act, or the classification of the item in
question.

The number of denials involving classified information was also considerably smaller
than the number of denials based on Article 13 (which exempts public agencies from
providing information when they would need to process data (see section on the issue of
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additional data processing below). Nevertheless, they are central to the present discussion
about the democratisation of foreign policy precisely because they deal with the core issue
of ‘substantive’ denials, namely those which require Itamaraty to provide the applicant
with the reasons classifying the information in question, thus engaging with the substan-
tive (and political) aspect of the public interest exercise. By contrast, denials based on
Article 13 are ‘procedural’ denials involving information management challenges, thus
engaging with the public interest test mostly from a public management perspective.

State security and the public interest

Exchanges between the ministry and applicants reveal three main areas of conflict over
the Ministry’s interpretation of the Act, notably Article 23. These exchanges illustrate the
inherent tension between notions of state security and the public interest, since - in three
years of implementation - no balance had been struck between these conflicting prin-
ciples, possibly due to the lack of jurisprudence on the matter.

The first point of contention was the ministry’s failure to explain and justify its clas-
sification of information. This was most evident in cases where Itamaraty did not provide
any reasons for denying requests for information, as the Act obliges it to do, or merely
cited the article (or the specific legislation) that allowed the information to be classified
without specifying the degree of secrecy, the classification authority, the legally established
hypotheses or motivation, and the classification number, as required by the Act. It only
mentioned these requirements, or sought to justify the classification, when applicants
contested its decisions, which only happened in 37% of 82 analysed cases.

Second, tensions also appeared around the reasons provided for classification. In
some cases, the ministry resorted to polemic reasoning to sustain its refusals, and in oth-
ers, its reasons were legally inconsistent. By the end of the period under review, the minis-
try did not appear to have developed consistent interpretations of the security of the state
or society, or the public interest. Moreover, its responses changed in the course of appeals
processes, and bore little relation to the formal requirements for justifying the classifica-
tion of information.

One clear example is a request filed by Conectas for information about the IBSA Pov-
erty Alleviation Fund (a trilateral fund established by India, Brazil and South Africa),
namely copies of financial and impact reports about funded projects. The ministry’s first
denial was based on the need for ‘additional data processing’ (Article 13). Upon appeal, it
changed its response to a secrecy-based argument, stating that the requested information
was classified under an international agreement. In response to a second appeal, it finally
stated that the reports in question were not in the ministry’s possession, and were held by
the United Nations Development Programme (Conectas 2015c, Herdy 2014).

Third, tensions also arose around the way in which Itamaraty motivated its use of the
‘national interest’ provision in the FOI Act. In one example, the ministry denied a request
by Conectas to release Brazilian diplomatic cables providing voting instructions on a reso-
lution about Iran tabled in the UN Human Rights Council in 2015. When asked to provide
the reasons for its refusal, it stated:
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The possibility of classifying information as secret does not depend,
therefore, on establishing the actual existence of a threat to the secu-
rity of society or the State, but on the calculation that aims to deter-
mine whether the release of information x or y will have a negative
impact on the country’s negotiations and international relations, by
means of which this Ministry actively seeks to defend the interests
and principles of the Brazilian State and society (Conectas 2015b).

Therefore, the ministry’s use of the ‘national interest’ to deny access to information
seemed to collide with applicants’ perceptions of the public interest, as well as their view
that the ‘public interest test’ should have prevailed. Given that the ‘national interest’ is a
subject of dispute and social bargaining, the FOI Act inevitably becomes a frontier for
clashes between social actors and state agencies in charge of foreign relations. Further-
more, the HRC Iran Vote appeals process shows how little effort is made by the ministry
to link ‘harmful disclosure’ to the public interest imperative. According to Itamaraty, these
are ‘open legal concepts lacking precision that permit their identification a priori. Only in
light of specific cases can the classification authority, using its discretion, assess the degree
of risk or harm, whose potentiality is evidenced by the verb “could” contained in item II
of article 23’ (Conectas 2015b).

Protecting Brazil’s negotiating position was also given as a reason for refusing to re-
lease diplomatic cables about the reform of the Inter-American Human Rights System, the
object of a previous and unsuccessful request by Conectas. In both this instance and that
of the HRC Iran Vote, Itamaraty defined ‘state security’ in a way that external actors re-
garded as akin to institutional or corporate security (Conectas 2015a; Conectas 2015b). In
doing so, Itamaraty confirmed, within the scope of the FOI Act, a trend already identified
by a series of scholars, namely that the body does not adhere sufficiently to the impera-
tives of public administration in a democracy (De Faria 2012; Aratjo and Ventura 2014;
Lopes 2014b).

Another issue is the ministry’s use of the term ‘disclosure requiring partner’s consent’
without proper legal justification, cited as a reason to deny the IBSA Fund request and 10
more of 26 requests for information about international co-operation projects implement-
ed with public funds.' In the case of the IBSA Fund request, the GCU - which, until early
2016, handled appeals against FOI Act decisions — eventually ruled that this contravened
the FOI Act. It said secrecy should be evaluated on a case-by-case basis, and could only be
invoked when the international agreement in question contained a confidentiality clause.
In the absence of such a clause, the FOI Act should apply (Conectas 2015c)."

Finally, the culture of secrecy in the realm of diplomacy is still visible in the ministry’s
responses. For instance, in another response to the HRC Iran Vote request, it stated that:

[...] many countries that recognize, defend and promote the right to
information have incorporated the element relating to international
relations into their domestic laws. The United States Freedom of In-
formation Act, for example, makes reference to ‘the foreign policy’
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of the United States, and in France, the transparency law mentions
French foreign policy as a possible exception to the right of access to
information (Conectas 2015b).

Here, the ministry implies that foreign policy activities as a whole, both in Brazil
and in other parts of the world, are somehow immune from the duty of disclosure. This
rhetoric not only reveals an understanding that contradicts the FOI Act, which clearly
states under what circumstances information about Brazilian foreign relations may be
classified, but also Itamaraty’s practice of responding positively to the majority of FOI Act
requests since 2012 (CGU 2015a). This again points to the disconnect between the debate
about Brazilian foreign policy as public policy, and how public officials understand - and
describe - the nature of their activities.

Sensitive information

In the period under review, Itamaraty also rarely used internationally recognised proce-
dures for redacting sensitive information, thereby enabling access to other parts of the
same document. This could have been done in the case of the requests for theses from the
Advanced Studies Course at the Rio Branco Institute, which diplomats attend at various
points in the course of their careers. Between 2012 and 2015, Itamaraty received seven
requests for theses written by diplomats, which the ministry denied on the grounds that
they contained classified information or personal information, or analysed secret docu-
ments. In the first two instances, it did not opt for redacting sensitive information, which
would have enabled it to release the rest of the content, in accordance with the spirit of
the FOTI Act.

The issue of additional data processing

In order to promote a ‘culture of transparency’, and strengthen public administration, the
FOI Act requires the systematisation, consolidation and digitisation of information that
was previously fragmented and inaccessible to the public into accessible formats. None-
theless, Article 13 of the Decree states that a government agency can deny a request for
information when it is (i) generic; (ii) disproportionate or unreasonable; or (iii) requires
additional data processing and consolidation. Since these are broad provisions that pro-
vide government bodies with considerable scope for discretionary decisions, the CGU has
sought to refine these definitions and guide federal agencies on how to apply them (CGU
2015b). In Itamaraty’s case, improving collective understanding around Article 13 of the
FOI Act is vital.

According to the CGU (2015a), in the period under review, the ministry used Article
13 as a justification for 88% of denials. Of these, it said 74.74% required additional data
processing; 9.52% were generic; and 3.93% were disproportionate or unreasonable. The
requests for information could indeed have been deficient in this way. However, it could
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also mean that the ministry does not really want to make an effort to convert information
in its possession into public information.

In an attempt to clarify this, the authors returned to the original sample and found
420 instances where applications were denied on the grounds that this would require
‘additional work] including ‘additional data processing’ (Decree, Article 13, III). These
included instances where requests were denied on procedural and well as substantive
grounds (Article 13, I and II). In one example, a request was denied on the grounds that
the documentation would be ‘disproportionate, but upon closer examination it becomes
clear that it could have been granted if Itamaraty had decided to scan or digitize existing
information.

Four factors are key to understanding these denials. First, as in the cases of allegedly
classified information, each denial based on Article 13 ought to be justified on a case-by-
case basis, aimed at safeguarding the public interest. However, in the case of the vast ma-
jority of the 420 requests said to require ‘additional work;, the ministry said it would ‘need
to produce or consolidate information. Going forward, the ministry should reconsider
these grounds for refusals, especially where existing information needs to be systematised,
since this is required by the FOI Act, and is a clear instance where the Act could serve as a
tool for improving public management.

For instance, in the period under review several denied requests related to informa-
tion about visas granted to foreign nationals, or diplomatic visas,'? which Brazilian consul-
ates could be expected to systematise. The fact that this is not being done, and the infor-
mation is therefore not publicly available, points to a gap in transparency. In this instance,
the ministry could and should use the FOI Act as an opportunity to produce new data and
collate existing information, because requests under the Act are indicators of what Brazil-
ian citizens want to know, and this type of data is relevant to the policy cycle: planning,
implementation, monitoring, and evaluation.

In addition, in 83% of the 420 ‘additional work’ cases, the ministry said the requests
would entail the reassignment of staff, or that information was not available in digital for-
mat. Taking into account international standards on the right to information, the authors
regard these responses as inadequate as they do not explain to the applicants how much it
would cost to produce the requested information. One request asked the government to
list gifts to foreign officials in the period January 1995 to April 2013. In response, Itamaraty
stated that ‘processing the request would require deviating employees from their normal
duties, which would compromise the performance of [the Ministry’s] regular activities.

Even in cases where a request might sound disproportionate, there is no reason why
the ministry should not state (or be obliged to state) how many employees would need
to be diverted, for how long, what loss would result from this diversion, and why the loss
would be greater than the public interest gain from consolidating this information. With-
out this sort of information, it is impossible to state with any accuracy what ‘additional
data processing’ could consist of, thus detracting from the efficacy of the Act in promoting
transparent governance.

The Transparency Frontier in Brazilian Foreign Policy @ vol. 39(1) Jan/Apr 2017 189



Second, there were cases where the ministry declined to provide copies of existing
documents on the grounds that this would take ‘additional work’ In response to six re-
quests for access to documents, the ministry referred to a decision by the FOI Act appeals
body, the Mixed Commission for Information Reassessment (CMRI) in which it upheld
a denial, saying that ‘one cannot confuse requesting data to produce information with
requesting the item recording such data: the document’ (CMRI 2013). For instance, one
applicant asked for copies of diplomatic cables between the Brazilian embassy in Havana
and the ministry during three months in 2013 about the entry of Cuban medical doctors
under the More Doctors Programme. The ministry denied the request on the grounds
that it was generic, and not a request for information but for specific documents. The first
reason can be challenged on the grounds that the application involved a precise subject,
recipient, and time frame. Second, dismissing requests because they involve specific docu-
ments seem to contradict the very notion of the right of access to information.

Third, in some cases, the ministry’s Citizen Information Service (SIC) has advised ap-
plicants to approach specific sections within the ministry directly for information. How-
ever, according to the Decree (Article 9), the SIC should itself liaise with the section in
question, and then provide the applicant with the required information.

One applicant asked the ministry to supply the guest list of the Brazilian embassy in
Rome for the previous four years. The ministry responded by saying this type of informa-
tion was not available in Brasilia, noting that ‘each diplomatic representation overseas is
in charge of this type of data. However, overseas diplomatic missions are an integral part
of the ministry, and the SIC should provide the relevant information.

Likewise, in the case of the request for information about the IBSA Fund referred to
earlier, Itamaraty finally said the required information was in the possession of the Fund’s
managing board, and advised the applicant to contact the UNDP directly. However, in the
course of the subsequent appeals process, Itamaraty confirmed that members of Brazil’s
diplomatic mission in New York served on the Fund’s board (along with representatives
of the UNDP and the other IBSA countries). Given this, requiring a citizen to approach
an international organisation for the relevant information is clearly at odds with the spirit
of the FOTI Act.

Fourth, it is important to analyse another indicator of Itamaraty’s willingness to gen-
erate public information: the availability of financial and human resources for producing
and systematising information. How much of the ministry’s budget is currently allocated
to activities related to access to information was the subject of two requests for informa-
tion by Article 19. It asked the ministry what the planned and actual budget had been
for implementing the FOI Act in 2013 and 2014. The MRE replied that this was covered
by its regular budget, and that no additional funds had been spent on human resources,
equipment or facilities. According to a recent report by Article 19 (2015), this situation
is not unique to Itamaraty. However, other ministries (such as health and tourism) have
provided details about steps taken to implement the FOI Act, despite not having a specific
budget for doing so. Article 19 could not obtain this level of information from Itamaraty.

The lack of a specific budget for implementing the FOI Act suggests that the ministry
and other agencies are not regarding the Act and transparent governance as enough of a
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priority. Given the recent reductions in the ministry’s budget (Mello 2015), there is cause
for concern about its ability to respond to future requests for information.

A lack of human and financial resources can - and does - have a concrete impact.
In 17 cases in our database, the ministry advised applicants to obtain the information in
person, in Brasilia and even in New York. Further work is required to assess the circum-
stances under which this kind of response this could be regarded as reasonable. Clearer
guidelines could prevent a situation from developing in which the ministry not only fails
to digitise and produce public information, but applicants who do not have the financial
capacity (to travel or to pay for documents) are disadvantaged.

Altogether, the factors discussed above strongly indicate that the ministry is not suf-
ficiently willing or able to become more transparent, something that should be closely
monitored by the oversight bodies established under the FOI Act. The lack of dedicated
funding for implementing the Act is particularly relevant, since funding allocations re-
flects a political willingness, as is the lack of consistent criteria for rejecting applications
in terms of Article 13. These represent key problems in the way of genuine institutional
openness, and therefore of democratic consolidation.

The democratisation of Brazilian foreign policy

The role of informal relations

After identifying areas of tension in the implementation of the FOI Act and their linkages
with the recent debates on conceiving foreign policy as a public policy, we now need to
examine the extent to which FOI Act has contributed to the democratisation of foreign
policy, beyond its formal application.

Traditional formalism forms a recognised part of Brazilian diplomatic culture as well
as the ministry, both in a sociological and institutional sense (Ramos 1966). Our study
points to traces of informality (non-compliance with formal requirements and obliga-
tions) in Itamaraty’s relationship with the FOI Act. However, while this might not be ex-
plicit or intentional, this informality may inadvertently contribute to democratising Bra-
zilian foreign policy in the longer term, and could relate to other dimensions of the social
demands for openness beyond transparency per se.

One such instance is Itamaraty’s use of alternative mechanisms and methods for re-
sponding to applicants, without formally granting the request in question. One example is
arequest by Conectas in 2013 for access to cables between the Brazilian Mission to the Or-
ganization of American States and the ministry in Brasilia during the process of reforming
the Inter-American Human Rights System. Conectas said it wanted to know more about
the position of the Brazilian government in this international process. While denying ac-
cess to the cables, the ministry offered to stage an in-person dialogue with Conectas and
other interested civil society organisations (CSOs) in order to make its positions on the
reform process known (Conectas 2015a). Similarly, the ministry denied the request for
access to a document about the HRC Iran Vote referred to earlier on the grounds that the
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votes had already been explained in meetings with CSOs, and during public hearings in
the National Congress. In this instance, Itamaraty stated: ‘It is worth pointing out that the
Foreign Minister was summoned to give an explanation for this vote by Brazil at a public
hearing in the Federal Senate on May 28, 2015. The mobilization by the requesting CSO
was one of the reasons why this hearing occurred’ (Conectas 2015b).

These exchanges show how the FOI Act could serve a purpose beyond the scope of
passive transparency alone, and affect other facets of the democratisation of Brazilian
foreign policy, such as encouraging proactive transparency and social participation. One
unexpected consequence of these disputes is the creation of invited spaces for participa-
tion, to use John Gaventa’s concept for spaces for citizen engagement in policy processes
(Cornwall 2002; Gaventa 2006).

However, informality can also be a form of resistance to obligations under the FOI
Act. Despite the relevance of improving dialogue with society about a given issue, these
exchanges do not exempt the ministry from the obligation to respond to requests under
the FOI Act, in line with the principle of maximum disclosure. Moreover, descriptions of
Brazil’s position on a given issue by ministry officials is not the same as having access to
the original documents in which this position is expressed or decided.

On this point, it is also worth noting that access to information is a prerequisite for
social participation. As Mendel has argued, it is difficult, for example, ‘to provide useful
input to a policy process without access to the thinking on policy directions within gov-
ernment’ (Mendel 2009: 4). As such, access to information and mechanisms of social par-
ticipation are non-competing elements of democratising Brazilian foreign policy. These
two types of demands cannot be conflated, and both are regarded as fundamental by those
struggling to democratise Brazilian foreign policy.

Monitoring and oversight

Monitoring and oversight of the responses to FOI requests by government agencies and
the training of public officials on the FOI Act are key to making it more effective (Mendel
2009). The most efficient institutional models for applying these control functions will not
be analysed in this article, but the literature on the right to access information supports the
idea that ‘the [monitoring/oversight] body shall be adequately protected against political
interference’ (Mendel 2009). In other words, it should be politically independent. In the
period under review, appeals against decisions under the FOI Act were handled by the
CGU and the CMRI." However, the autonomy of the CMRI is questionable, given that its
only members are representatives of line ministries who therefore have a direct interest
in its decisions and the precedents they provide. The CGU (which was formally abolished
in the course of ministerial reforms introduced in May 2016) functioned as an internal
oversight body over government, closely linked to the Presidents Office. It had the joint
functions of promoting the FOI Act, and adjudicating appeals.

There are at least two other reasons why Itamaraty deserves the attention of oversight
bodies. The first is because many of its activities are eligible for classification. The second
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is that it had already employed procedures for classifying information before the FOI Act
came into effect (enabled by laws such as Act 11.111/2005 and Act 8.159/1991, which are
less protective of civil liberties). For these reasons, it seems important to analyse how the
control bodies responded to appeals against ministry denials, and whether these respons-
es or outcomes improved the ministry’s compliance with the FOI Act.

The IBSA Fund case provides a good example. While the CGU Ombudsman dis-
missed the third appeal, this decision was accompanied by a 15-page technical brief which
fully supported granting access to this request, seeking access to information about the
contribution of Brazilian public funds (and therefore taxpayers’ money) to a multilateral
fund. Following a fourth appeal, the CMRI upheld the denial of information, based on the
arguments of the Ombudsman, and did so in a brief finding with little justification. This is
a clear example of an instance where, if the requested information was not consolidated,
or held by the ministry, it could have allocated the resources needed to produce it or ob-
tain it. It was also reasonable to expect the CGU and the CMRI to compel the ministry to
do so, but this did not happen.

This example reveals some of the limits of the current legal framework, notably the
lack of a truly independent body to monitor and oversee its application. While it did valu-
able work, the former CGU depended on a gradually diminishing budget. The low rates of
pro-applicant decisions by the CGU (3.12%), and the CMRI (0%) in respect of filings with
the foreign affairs ministry (CGU 2015a) is another indicator of this challenge.

As for their educational and pedagogic roles, the new oversight bodies meant to
replace the CGU from 2016 onwards should consider developing a new set of tailored
courses for officials in line ministries and other federal bodies, aimed at helping them to
respond to the specific challenges facing each public authority.

Poor implementation of FOI legislation could dissuade citizens from seeking infor-
mation. In the longer term, without pressure from citizens in the form of requests for
information in terms of the FOI Act, public bodies will have fewer incentives to support
and invest in public transparency efforts, creating a vicious circle that will have extremely
negative consequences for the broader opening up of Itamaraty and the democratisation
of Brazilian foreign policy.

Conclusion

Since Brazil’s return to democracy, pressures to open up Brazilian foreign policy have
mounted. Among the many frontiers in this process, this article has addressed the trans-
parency of the ministry of foreign affairs, the state agency responsible for pursuing Bra-
zilian foreign policy, and the primary actor in the foreign policy process. Via empirical
research, we have identified some of the factors detracting from the ministry’s implemen-
tation of the FOI Act, not only as a gauge of transparency in Brazilian foreign policy, but
also an indicator of the tensions inherent in this opening-up process. We have explained
how, despite the fact that most requests for information in the period under review were
granted, the denial of some pointed to the ministry’s enduring resistance to engagement
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with Brazilian society. From the conflicts of interpretation over the Act’s secrecy provi-
sions and their limits in a democracy to the abusive use of denials justified by ‘additional
work, we have found that, in the first three years of the Act, Itamaraty did not give it the
required consideration.

Besides internal resistance to complying with the Act, the ministry has also not as-
signed adequate material and human resources to comply with its requirements. In sum,
Itamaraty has not displayed any indication that it regards implementation of the FOI Act
as either necessary or urgent, as with other elements of the democratisation of Brazilian
foreign policy in general (Lopes 2014a).

Although this was not our primary objective, we advanced some broader hypotheses
to explain these shortcomings, including a failure to treat foreign policy as a public policy,
leading to inadequate oversight by state and non-state actors; and poor management, in-
cluding but not restricted to inadequate budgets. Future studies of the ministry from an
institutionalist perspective could help to firm up these hypotheses. Studies of other state
agencies could also flesh out the picture of how state agencies have responded to requests
for information about Brazilian foreign relations.

In the meantime, Itamaraty needs to start understanding the FOI Act as a means of
improving its public management. Requests for information under the FOI Act can pro-
vide the ministry with indications of which foreign policy issues interest the public, and of
gaps in its management of information, which is central to its own policy cycle.

We have also identified some concrete steps for improving the transparency of Brazil-
ian foreign policy. Among other things, we have argued that the ministry should redact
classified information, and improve its proactive transparency, inter alia by publishing
the long-awaited White Paper on Foreign Policy. We have also emphasised the need to
strengthen oversight by developing appropriate guidelines to the FOI Act, including how
‘additional data processing’ should be defined and applied. Finally, we have pointed out
the need to increase the autonomy of oversight bodies such as CMRI.

Itamaraty can take numerous workable steps to improve its implementation of the
FOI Act. Steps should also be taken to adjust the broader institutional framework sur-
rounding the FOI Act, which extend far beyond the ministry. Should these two things
be done, we could make progress towards a republican foreign policy in Brazil, a route of
choice in recent decades, and consistent with the country’s journey to democracy which
began in 1988.

Notes

1 The ministry is also known as Itamaraty because it is housed in the Itamaraty Palace in the national capital
of Brasilia, designed by the architect Oscar Niemeyer and inaugurated in 1970. In turn, this building
derives its name from the fact that the ministry was previously housed in the Itamaraty Palace in Rio de
Janeiro, built in the 19th century by the Baron of Itamaraty.

2 'The Federal Constitution does not assign responsibility for formulating Brazilian foreign policy to a single
government institution. However, a constitutional regulation (Decree No 5, 032/2004) states that the
Executive Branch should play a central role in formulating foreign policy and foreign policy decisions;
the Legislative Branch should participate in ex-post (co) decision-making; and the Judicial Branch should
participate on an ad hoc basis.
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Between 1964 and 1985, Brazil was a civil-military dictatorship. It then embarked on a transition to
democracy, agreed among the main political forces and sustained by the 1979 Amnesty Law. In 1988, the
country enacted a new constitution, also known as the ‘Citizen Constitution’ due to the broad range of
freedoms and rights it promotes and protects.

In contrast to the understanding that the politicisation of Brazilian foreign policy involves partisanship (as
in Barbosa 2014a), we follow Milani and Pinheiro’s definition (2013: 30) that this involves the ‘intensification
of the debate of ideas, values and interests on political choices, and also et pour cause, of inter and intra-
bureaucratic disputes, debates between different social actors and the best way to consider their demands’

During these debates, some sectors articulated the need to create a National Council on Foreign Policy
(Jinior and Farias 2014; GRRI 2014b) while others believed this was unecessary, and could harm Itamaraty
(Barbosa 2014a).

The balance between diplomacy and secrecy has been a recurring theme in global history, notably in the
debate that followed the First World War over the end of secret diplomacy. In recent yeras, this issue has
resurfaced globally, from public diplomacy and Wikileaks to the global wave of freedom of information
laws. According to FreedomInfo.org, by December 2014 a total of 102 countries had freedom of information
laws. A total of 99 countries adopted freedom of information laws from the 1980s onwards, and 72 did so in
the 2000s.

The GCU was abolished by Presidential Decree No 726 (effective May 2016) in the context of broader
ministerial reforms. At the time of writing, it was unclear how the new Oversight, Transparency and Control
Ministry would promote and oversee the FOI Act. Even though this shift does not affect our analylses of
the implementation of the Act in the period of study (May 2012-May 2015), it has policy implications for
the future. The new body has fewer enforcement powers, since it is not hierarchically higher than the line
ministries it is meant to oversee. This should be researched further.

Conectas Human Rights is an international non-government organisation founded in September 2001 in
Sao Paulo, Brazil. Its mission is to promote the realisation of human rights and the democratic rule of law
in the Global South - Africa, Latin America and Asia. ARTICLE 19 is an NGO founded in 1987 in the
United Kingdom. It is active in numerous countries and assists people to express themselves freely, and
enjoy access information and freedom of the press. [Editor’s note: one of the co-authors is associated with
ARTICLE 19. The other two co-authors were associated with Conectas at the time the initial research was
conducted.]

The official number of Conectas requests are: 09200.000058/2012-13; 09200000325/2013-33;
09200000304/2013-18; 0920000196/2013-83; 03950002031/2014-68; 09200000016/2015-25;
09200.000103/2015-82. ARTICLE 19s requests are: 09200000355/2014-21; 09200000354/2014-86;
09200000409/2015-39; 09200000410/2015-63; 09200000411/2015-16.

Requests on international cooperation denied under the need of prior consent were: 09200000316/2012-
61;  09200000196/2013-83;  09200000216/2013-16;  09200000250/2013-91;  09200000248/2013-
11;  09200000034/2014-26; 09200000849/2013-24;  09200000399/2014-51;  09200000849/2013-24;
09200000272/2014-31.

While currently restricted to the FOI Act, this discussion could feed into a more general debate about the
transparency and accountability of Brazil's role in international development co-operation (Leite et al 2014;

Beghin 2014).

See, for example, requests number: 09200000003/2012-11; 09200000077/2012-40; 09200000100/2012-
04;  09200000130/2012-11;  09200000135/2012-35;  08850001096/2012-76;  08850001097/2012-
11;  09200000209/2012-33;  08850003753/2013-09;  09200000209/2013-14;  08850000869/2012-05;
09200000051/2012-00; and 09200000099/2012-18.

The CGU was created by the FOI Act to hear appeals against decisions to deny requests for information. In
terms of Articles 68 and 69 of the Regulatory Decree, it was also responsible for monitoring, promoting and
determining procedures for the application of the FOI Act. At the time of writing, the Regulatory Decree
had not yet been changed to accommodate the ministerial reforms that abolished the CGU. Meanwhile,
according to the FOI Act and Articles 47 and 54 of the Decree, the Mixed Commission for Information
Reassessment is dealing with appeals and issues surrounding the classification of information.
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