V.17 N. 2
2021

ISSN 2317-6172

DIREITOGV

\* FGV DIREITO SP

Recebido: 28.12.2020
Aprovado: 09.07.2021

https://doi.org/10.1590/2317-6172202131

1 Fundacao Getulio Vargas, Sao
Paulo Law School, Sao Paulo, Sao
Paulo, Brazil
https://orcid.org/0000-0002-7526-7338

2 Fundacao Getulio Vargas, Sao
Paulo Law School, Sao Paulo, Sao
Paulo, Brazil
https://orcid.org/0000-0002-2331-7065

[@)evnc |

DIREITO E CORRUPCAOQ SISTEMICA :

International Cooperation and
Negotiated Settlements for
Transnational Bribery: A Study of
the Odebrecht Case

COOPERACAQ INTERNACIONAL E ACORDOS DE LENIENCIA EM CASOS DE CORRUPCAOQ
TRANSNACIONAL: UM ESTUDO DO CASO ODEBRECHT

Raque] de Mattos Pimenta' and OtavioVenturini?

Abstract

Transnational regulation of bribery involves several increasingly complex forms of
cooperation among enforcement authorities. International investigative cooperation
allows a foreign authority to assist another on criminal and/or civil investigations,
through requests of mutual legal assistance, rogatory letters, as well as joint inves-
tigative teams. Sanction-based cooperation helps different authorities to transfer or
extradite persons and recover proceeds of corruption to the victims. More recently,
there has been arise in cooperation in negotiated settlements with the accused. Set-
tlement cooperation may entail joint resolutions or the coordination of settlement
clauses. This paper focuses on how these three modes of cooperation intersect in
cases with successive negotiated settlements. We use the Odebrecht case settle-
ments to unpack the relation between investigative, sanction-based, and settlement
cooperation in three case studies: the joint resolutions between the company and
Brazil, Switzerland, and the United States, as well as two local agreements with the
Dominican Republic and with Peru. We evidence how these modes of cooperation
can reinforce or undermine one another. Beyond illustrating different cooperation
dynamics, we also explore the role of sequencing. The existence of a previous joint
resolution affects the developments of the subsequent agreements, but in different
ways from those previously mapped by the literature.

Keywords
Transnational bribery; negotiated settlements; international cooperation; coordi-
nation; Odebrecht.

Resumo

A regulacao transnacional anticorrupcao promove formas de cooperacao cada
vez mais complexas entre autoridades. A cooperacao internacional em investiga-
coes permite que as autoridades auxiliem umas as outras em suas investigacoes
criminais e/ou civis, por meio de solicitacées de assisténcia juridica mutua, cartas
rogatorias e até mesmo equipes de investigacao conjuntas. A cooperacao baseada
em sancoes possibilita a transferéncia ou a extradicdo de pessoas, bem como a
recuperacao de ativos para as vitimas da corrupcao. Mais recentemente, ha aumen-
to da cooperacao entre autoridades por meio de acordos negociados com os acusa-
dos. Tal cooperacao pode implicar resolucées conjuntas ou a coordenacao de clau-
sulas especificas de acordos celebrados. O artigo analisa como esses trés modos de
cooperacao se relacionam quando ha acordos sucessivos negociados em diferentes
jurisdicoes. Utilizamos o caso Odebrecht para desvendar a relacao entre coopera-
cao em investigacao, cooperacao baseada em sancoes e cooperacao em acordos de
colaboracdao em trés estudos de caso: as resolucoes conjuntas entre Odebrecht e
Brasil, Suica e Estados Unidos, e dois acordos locais firmados com a Republica
Dominicana e com o Peru. Mostramos como esses modos de cooperacao podem
reforcar ou enfraquecer uns aos outros. Além de ilustrar diferentes dindmicas de
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cooperacao, também exploramos o papel da sequéncia entre os acordos em dife-
rentes jurisdicoes. A existéncia de uma resolucao conjunta anterior afeta os desdo-
bramentos dos acordos subsequentes, mas de formas distintas daquelas previa-
mente mapeadas pela literatura.

Palavras-chave
Corrupcao transnacional; acordos de leniéncia; cooperacao internacional; coorde-
nacao; Odebrecht.

INTRODUCTION'
International regulations on transnational bribery required decades to be undertaken (ABOTT
and SNIDAL, 2002; DAVIS, 2010).2 Even the pioneering U.S. legislation, the 1977 Foreign
Corrupt Practices Act (FCPA) remained largely dormant until the 2000s when cases and fines
began to grow vertiginously (BREWSTER and BUELL, 2017). Other countries slowly began
to modify their domestic legal framework and, in the last decade, started to sanction transna-
tional bribery (BREWSTER, 2017; ROSE, 2015).3

This situation results in a complex institutional environment with different treaties interact-

ing with domestic legal frameworks, interpreted by a fragmented set of actors (law enforcement

1 Editors’ note: This article was evaluated by two anonymous reviewers, by guest editors Kevin Davis, Mar-
iana Mota Prado and Marta Rodriguez de Assis Machado and by Catarina Helena Cortada Barbieri, the
editor-in-chief of Revista Direito GV.

2 The 1996 Inter-American Convention against Corruption (IACAC) was ratified by all active OAS mem-
bers. The Organization for Economic Cooperation and Development’s 1999 Convention on Combating
Bribery of Foreign Public Officials in International Business Transactions (OECD Convention), which
focused exclusively on the transnational dimension of bribery, contemplates 44 signatories. The UN’s 2003
Convention against Corruption (UNCAC) is the most encompassing anticorruption treaty, both in its

provisions and in signatories, with over 140 State signatories.

3 TI’s latest report (2020) on the OECD Convention considers that there are currently 13 countries with
active or moderate enforcement efforts on transnational bribery. The report recognizes that only four
countries actively enforce against foreign bribery, which represents 16.5% of global exports. Even among
enforcers (active or moderate), the importance and scope of action of the U.S. authorities remain unmatched.
According to the AS/COA’s Anti-Corruption Working Group’s CCC Index (2020), at least 7 countries in
Latin America have a moderate to high capacity to combat corruption domestically: Uruguay, Chile, Costa
Rica, Brazil, Peru, Argentina, and Colombia. They may face diverse challenges to enforce provisions, how-

ever, the number illustrates the existence of enforcement capacity in the region.
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authorities, companies and international organizations, etc. What types of conduct to sanction,
who to hold liable, which sanctions to impose and how to allocate responsabilities are policy
choices scattered through these different frameworks (DAVIS, 2019). Plus, different actors
may reasonably disagree on how to balance claims of condemnation, reparation, prevention,
or how to evaluate each of these objectives (DAVIS, 2019).

The emergence of new enforcers, the existence of reasonable disagreement on how to
pursue cases, the absence of hierarchy and the fact that transnational bribery cases can affect
multiple countries simultaneously are hallmarks of this regime. Yet, there is a growing emer-
gence of cooperation and common understandings among different actors. Anticorruption
treaties, mutual legal assistance treaties,® international fora and networks® and even unilat-
eral actions by some actors create conditions for cooperation to emerge.

In order to understand international cooperation in the regulation of transnational bribery,
it is crucial to learn how the intersection of institutions and rules which commonly govern
the field shapes the decision-making of States and non-State actors.® This is consistent with
Alter and Raustiala (2018) who argue that twenty-first-century international cooperation in
any given area is best understood by looking at the entire regime complex, which is the
“array of partially overlapping and non-hierarchical institutions governing a particular issue
area” (RAUSTIALA and VICTOR, 2004). This paper contributes to this effort by highlight-
ing and exploring how different modes of cooperation intersect in transnational bribery
cases that use a particular technique: negotiated settlements.”

International cooperation in transnational bribery cases involves authorities from differ-
ent countries assisting each other in their criminal or civil cases. It can occur during investi-
gations, when foreign authorities can help to collect evidence, execute searches and seizures,
locate assets and collect statements. International cooperation can also occur in the sanction-

ing phase as foreign authorities help to extradite or transfer persons or return the proceeds of

4 The legal frameworks for providing and obtaining mutual legal assistance can range from rogatory letters
to bilateral treaties and multi-lateral treaties.

5  For instance, the OECD Working Group on Bribery supports biannual meetings for law enforcement offi-
cials (The Global Network of Law Enforcement Practitioners Against Transnational Bribery) to encourage

peer learning, the exchange of experiences and cross-border cooperation. See OECD (2019b).

6  Davis, Jorge and Machado define transnational anticorruption law as “a rather disorderly series of interac-
tions between local, foreign, and supranational legal institutions, prompted by specific actions or events,
with each set of interactions both being shaped by and shaping the institutions involved” (2016, p. 667).

7 We use this term interchangeably with non-trial resolutions or non-trial agreements. They may receive spe-
cific names in each country. When we are referring to the specific instrument in the countries, it is possible
to use the name attributed by the country, as leniency agreement (Brazil), effective collaboration (Peru),

non-prosecution agreements or deferred prosecution agreements (USA).
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corruption to victims. Many of these forms of cooperation are encouraged and regulated by
international treaties. Investigative cooperation provisions can be found in anticorruption con-
ventions® and mutual legal assistance treaties (MLATS). Sanction-based cooperation can also be
part of conventions or MLATSs, or in dedicated instruments, such as extradition agreements.
Investigative cooperation and sanction-based cooperation can be achieved through formal instru-
ments such as joint investigative teams, requests for mutual legal assistance, extradition requests
or rogatory letters.

Investigative cooperation can also occur through informal exchanges among authorities,
including non-coercive investigative measures or spontaneous disclosure (OECD, 2017, p.
140; DANDURAND, COLOMBO and PASSAS, 2007). Different jurisdictions may have
burdensome procedural and evidentiary laws or other legal barriers (ARLEN and BUELL,
2020).7 Delays in cooperation may cause the cases to cease or provide the time and oppor-
tunity for evidence to disappear or assets’ freezing to lapse (OECD, 2012). In sensitive cases,
some law enforcers consider that formal proceedings may tip off central authorities that are
not involved in the investigation, risking undesirable leaks. The limits for such informal
exchange are disputable. Informal investigative cooperation may lead to inadmissible evidences in
domestic courts, violation of the defendants’ rights, as well as increased risks of annulments
and setbacks. According to the OECD, 13% of foreign bribery cases are evidenced by law
enforcement authorities through formal and informal mutual legal assistance exchanges
between countries (OECD Foreign Bribery Report, 2014).

A third form of cooperation between authorities, called settlement cooperation, is on the rise.
Currently, most transnational bribery cases are resolved using negotiated settlements, especial-
ly with corporations.10 A negotiated settlement consists of an agreement between enforce-
ment authorities and the accused, in which the latter receive reduced sanctions in exchange

for further evidence, cooperation with authorities, reparation, and/or adoption of compliance

8  The OECD, for instance, defines mutual legal assistance as a process in which a Party executes in its ter-
ritory an official act to gather evidence against a legal person within the scope of the Convention con-
cerning criminal offences and other non-criminal proceedings, requested by another State Party. IACAC
also provides measures of mutual assistance to be adopted by State Parties in order to obtain evidence and
means of preventing, detecting, investigating, as well as punishing acts of corruption. UNCAC requires
member States to afford the widest measure of mutual legal assistance in investigations, prosecutions, and

judicial proceedings in relation to the offenses covered by the convention.

9 For instance, mutual legal assistance treaties must be respected for dual criminality. A request can only be
executed if the offense also exists in the domestic legislation of the receiving State (OECD, 2012).

10 Currently, the U.S. solves 96% of its Foreign Corrupt Practices Act investigations through some type of
settlement. Germany and the United Kingdom solve 79% of their foreign bribery cases without a full trial
(OECD, 2019). The International Bar Association estimates that 57 countries allow some form of settle-

ment for foreign bribery offenses (MAKINWA and SOREIDE, 2018, p. 15).
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measures (OECD, 2019). Depending on the country, negotiated settlements may be governed
by different rules and procedures and may apply to corporations as well as individuals. Makin-
wa and Sereide (2018, p. 16-17) consider that settlements may be a full alternative to criminal
trials or administrative liability (de jure settlement model). In this case, settlements are likely
to merge enforcement steps: investigation and sanctioning are simultaneously part of the nego-
tiations.!! Settlements can also take the form of pleas or bargains that mitigate sanctions but
are not a substitute for traditional proceedings (de facto settlement model). In this second case,
settlements are an alternative to adjudication, following investigation and preceding sanction-
ing steps. They may include further cooperation from the accused or simply terminate the case.

Both de jure and de facto negotiated settlements may offer benefits for investigation,
sanctioning, and/or prevention. They can increase detection by providing incentives for the
accused to come forward voluntarily, identity other wrongdoers or offer further evidence.
In terms of sanctions, negotiated settlements can avoid lengthy and uncertain trials, while
providing for financial penalties, reparations, and recovery of proceeds of corruption that
may otherwise remain hidden (PIETH, 2020; ODUOR ez al., 2014). The resulting savings
in resources allocated to investigation and sanctioning can allow more resources to be
deployed in other investigations. Settlements with corporations can also encourage corpo-
rate policing (ARLEN, 2020) and a culture of compliance (ODED, 2020).

On the other hand, settlements can jeopardise the operation of justice systems. Settle-
ments question the transparency, predictability and accountability of negotiating parties.
In de jure settlements, negotiations may be opaque, especially if they are not submitted to
judicial oversight or if the review process is limited to formal aspects. In de facto settle-
ments, expediting adjudication may be a priority, as it focus less on prevention (MAKINWA
and SOREIDE, 2018). Most of all, negotiated settlements mitigate sanctioning of the accused.
Whether these techniques can deter and prevent wrongdoings is a open debate (IVORY
and SOREIDE, 2020).

The transnational regulation of negotiated settlements is almost absent, "2 only implic-

itly endorsed by international organizations (IVORY and SOREIDE, 2020). The absence of

11 Makinwa and Sereide (2018, p. 26) point out that settlements pose an authority with several enforcement
functions: “A prosecuting office first handles the investigation of a case, secondly serves as a regulator who
evaluates an alleged offender’s self-reporting, cooperation and compliance system, and thirdly, it is the
‘judge’ who offers a penalty that ends the case.” Judicial oversight only mitigates these problems partially
(p- 26). Pimenta (2020, p. 29) argues that corporate settlements in the Brazilian context not only con-
centrate functions in specific actors, but also merges the traditional legal accountability sequence of mon-

itoring, investigating and sanctions, which are done simultancously at the negotiation table.

12 The UNCAC has general provisions to protect whistleblowers, however it is not completely regulated and
neither addresses core concerns of negotiated settlements. The article 37(5) anticipates some form of

coordination among authorities when the defendant which is in one State can provide useful information
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guidelines impacts how a single jurisdiction balances the potential and avoids the pitfalls of
a negotiated settlement. The gap on transnational regulation also complicates any interac-
tion among countries in transnational cases. Regarding multijurisdictional enforcement, set-
tlements with companies and individuals expand their exposure to foreign authorities. Instead
of reduced sanctions, companies and individuals that decide to settle may face even more
investigations and sanctions.

Multijurisdictional enforcement can create chilling effects on self-reporting to any sin-
gle jurisdiction, as individuals and companies may be more reluctant to share information
with one country that may be used against them elsewhere (ODED, 2020; HOLTMEIER,
2015). Sometimes several countries negotiate successive agreements with the accused aris-
ing from the same or related sets of facts. Some authors accept that several countries may
have or claim legitimacy to negotiate settlements but consider these “carbon copy agree-
ments” deleterious as they may lead to over-deterrence, double jeopardy, as well as a waste
of public resources (BOUTROS and FUNK, 2012; ODED, 2020).

The risks of overlapping enforcement actions have led some countries to cooperate dur-
ing the negotiation of these agreements. Settlement cooperation has become notorious in the
last decade through high-profile cases such as Siemens (UNITED STATES OF AMERICA,
2018) or Airbus (UNITED STATES OF AMERICA, 2020). They may include joint resolu-
tions or specific understandings between authorities on some of the settlements’ provisions,
for instance, by recognizing and crediting fines applied elsewhere (ODED, 2020).

Established forms of investigative and sanction-based cooperation have been discussed in liter-
ature. In recent years, the rise of settlement cooperation has also received its due to attention.
Settlement cooperation does not fit previous modes of international cooperation. When they are
considered as full alternative to trials, as in de jure models, authorities can simultaneously
negotiate between themselves and the accused over the evidence to be submitted and the
sanction and distribution of fines between authorities. When they are not considered as full
alternative to trials, the settlements can add evidence and facts to the cooperating author-

ities’ investigations.13 Previous studies do not focus on systematizing how these modes of

to another State: “1. Each State Party shall take appropriate measures to encourage persons who partic-
ipate or who have participated in the commission of an offence established in accordance with this
Convention to supply information useful to competent authorities for investigative and evidentiary
purposes and to provide factual, specific help to competent authorities that may contribute to depriv-

ing offenders of the proceeds of crime and to recovering such proceeds”.

13 Depending on the applicable domestic law, some de facto settlements may simply terminate the cases usually
conducted under a court’s approval, without requiring further cooperation from the accused. In this case,
settlement cooperation would be beneficial as it avoids overlap, and possibly sharing penalties. However, it

would not interfere with investigative cooperation as the accused would not be required to bring forth any
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cooperation affect each other, especially in an environment with an increased likelihood of
enforcement by multiple agencies using negotiated settlements.

The coexistence of these three different modes of cooperation — investigative, sanction-
based and settlement — shapes the decision-making of authorities and companies. More impor-
tantly, the way they affect each other is neither unidirectional nor predetermined, enabling
further analysis. In this paper, we show how these different modes of cooperation can rein-
force each other in some cases and undermine one another.

These modes of cooperation can be complementary. For instance, intense investigative coop-
eration between authorities can provide multiple interactions that allow them to adjust strategies
and establish favourable conditions to settlement cooperation (DAVIS, 2016). The opposite may also
be true. Cooperating on settlements may provide evidence and penalties which can expedite and
help to overcome the hurdles of investigative cooperation and sanction-based cooperation.

These modes of cooperation can also undermine each other. Settlement cooperation involves
not only the interaction of authorities from different countries but also negotiations with a
private party. Individuals and companies rely on a particular set of incentives to come for-
ward (ARLEN, 2020). If the signatory authority shares the evidence obtained through the
agreement with other countries by using investigative cooperation mechanisms, it results in the
increase of the exposure of the accused elsewhere. This is considered to be highly sensitive
as in several of these negotiated agreements the accused must admit guilt and waive their
right to prevent self-incrimination (LOW and PRELOGAR, 2020; ODED, 2020).

In addition, settlement cooperation may not include all affected countries on a transnational
case which may hamper sanction-based cooperation, especially in asset recovery. More authorities
negotiating a joint resolution may result in a delay or even bring substantive disagreements on
financial and non-financial sanctions, distribution of proceeds or other issues (BOUTROS and
FUNK, 2012). Thus, most settlement cooperation is limited to a few authorities. The division of
recoveries with other countries through sanction-based cooperation may entail new lenghty
negotiations after reaching a joint resolution. If new fines and penalties are added as a result,
they can further strain the resources of the accused.

Throughout this paper, we explored the intersection between the three modes of cooper-
ation in the context of successive negotiated settlements. To do so, we explore the Odebrecht'

corruption case, the scandal that swept Latin America. The first major settlement reached

information to the authorities. It is important to highlight that the settlement regimes of all the countries
analyzed in this paper are classified as de jure models by Makinwa and Sereide (2018), except for the regime
in the Dominican Republic, which was not classified. We believe it would merit the same label. In this sce-

nario, de facto settlements were not analyzed without further cooperation from the accused.

14 At the end of 2020, following a broad corporate restructuring, Odebrecht announced it would be renamed

“Novonor” (HIRATA, 2020).
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by the company involved cooperation between Brazil, the U.S. and Switzerland in 2016.
The descriptions of the Odebrecht case usually focus on this arrangement (DAVIS, 2019;
ODED 2020). However, our analysis move beyond these countries.

This first set of resolutions triggered investigations and settlements with agencies across
the region. Considering the date of writing, Odebrecht has reached other non-trial resolu-
tions with the Dominican Republic, Panama, Ecuador, Guatemala, and Peru."® The paper
focuses on the initial resolutions and the subsequent cases of the Dominican Republic and
Peru. These cases have been selected for pragmatic reasons — as they have public informa-
tion available, especially on the particular terms of the settlements — and because they offer
a stark contrast in terms of international cooperation, which provide a useful variation of the
interactions we aim to explore. (SEAWRIGHT and GERRING, 2008). The Brazilian, Swiss,
and U.S. joint resolutions are a praised example of settlement cooperation. The Dominican
Republic was not part of the joint resolutions, and neither relied on the settlement cooperation
nor on investigative cooperation to settle with the company. Peru was also not part of the joint
resolutions but it developed continuous investigative cooperation with the Brazilian authori-
ties that, we argue, paved the way for the local agreement.

These case studies draw on a broad range of sources. We canvassed the U.S. Department
of Justice’s filings and official statements. Official documents were analyzed, particularly the
non-trial agreements (or their public versions) in the selected countries. We also used the
database of international cooperation requests (mainly evidentiary requests) created by
Transparency International in partnership with Jota news portal (JOTA and TRANSPAREN-
CIA INTERNACIONAL BRASIL, 2019). As it is centered on requests sent or received by
Brazilian authorities, this database had to be supplemented with sources from each country
to allow us to understand how negotiations were developed on the ground. Two media out-

lets were selected in each country with at least one of national coverage.“’

15 On April 19, 2017, Odebrecht signed a leniency agreement with the Attorney General of the Dominican
Republic. On June 13, 2017, Odebrecht signed a cooperation agreement with the Attorney General of
Ecuador. On August 2, 2017, Odebrecht signed an agreement with Panama. On January 25, 2018, Ode-
brecht signed an agreement with the Guatemalan Justice. On February 15, 2019, Odebrecht signed a col-
laboration agreement with Peru (ODEBRECHT, 2021).

16 For the joint resolutions, this group aimed at analyzing Folha de S.Paulo and The Intercept Brasil, with their
partner outlets. In Peru, EI Comercio and IDL Reporteros and in the Dominican Republic, EI Dia and Diario
Libre. In all of them, the research used a few keywords (such as Odebrecht, non-trial resolution, Lava Jato

and other particular words for each country) and researches from 2014 to 2020 in Brazil as well as from
2016 to 2020 in Peru and the Dominican Republic.
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This paper is organized as follows: after this introduction, we turn to the Odebrecht case
studies. First, the Brazil, Switzerland, and U.S. joint resolutions are explored to discuss how
these modes of cooperation reinforce each other. Then, we discuss the Dominican Republic
case which is, chronologically, the next agreement the company was able to achieve. The case
illustrates how settlement cooperation delayed subsequent investigative cooperation or sanction-based
cooperation and shaped the Dominican authorities’ settlement. Next, we turn to the Peruvian
case. Unlike the Dominican case, authorities relied on investigative cooperation, which seemed to
pave the way for local authorities to achieve their settlement with Odebrecht. The local settle-
ment, by its turn, affected sanctions to other companies and individuals. Then, we gather the
findings of the case studies. Beyond illustrating different cooperation dynamics, we also
explore the role of which sequencing plays in this intersection. The existence of previous joint
resolutions affects the developments of the subsequent agreements, distinctly in each country.
Finally, we conclude.

We do not claim that the modes of cooperation and how they intersect as presented in
this paper capture all possible dynamics of international cooperation. However, we aim to
contribute to the literature on transnational bribery by, firstly, separating and offering fine-
grained descriptions of how these modes of cooperation affect each other. Secondly, by
using data beyond the U.S. FCPA material, we expand the descriptions of how the interna-
tional regime regulates transnational bribery works, considering how the lack of a compre-
hensive framework for cooperation creates a different set of arrangements depending on the
circumstances of the case. Lastly, by exploring the role sequencing plays in successive settle-

ments of transnational bribery cases.

1. THE ODEBRECHT CASE
The Odebrecht case is a tale of the rise and fall of a construction empire that started in Brazil
in the 1940s and by late 2000s became one of the largest service exporters in the world
(BRASIL, 2019, p. 4). In 2013, the Odebrecht group had more than 190,000 employees in
21 countries, revenues exceeding BRL 132 billion (approximately USD 30 billion), with
numerous infrastructure projects in Latin America: roads, dams, ports, and subway lines
(BRASIL, 2019, p. 4). In 2014, the Lava Jato investigation broke, tracking money laun-
dering, embezzlement and bribes in the contracts of Petrobras, the Brazilian State-owned
oil giant (LAGUNES and SVEJNAR, 2020). As the scope of the investigations grew, it became
clear that Odebrecht and other major construction players in Brazil were involved in cor-
rupt schemes that extended well beyond Petrobras. Odebrecht came to be known for estab-
lishing a complex scheme for bribery and money laundering through its now-famous Depart-
ment of Structured Operations (GASPAR, 2020).

In 2016, the company decided to settle the case simultaneously with Brazilian, U.S., and

Swiss authorities. Almost immediately authorities from several countries demanded access
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to the Brazil-U.S.-Switzerland agreements, leading to protests, cancellation of contracts,
as well as assets’ freezing throughout Latin America (GONZALEZ OCANTOS and BARAY-
BAR, 2019, PIMENTA and GREENE, 2020). The company signed new settlements with
local authorities only in specific jurisdictions. In June 2019, in the middle of multiple enforce-
ment actions, Odebrecht S.A., and its parent companies and certain subsidiaries, filed for
bankruptcy (recuperagao judicial) in the largest proceeding ever requested in the country
(ODEBRECHT, 2019).17

In the following sections, we describe settlements signed by the company: first, the
joint resolutions between Brazil, the U.S. and Switzerland, then the national agreement
signed with the Dominican Republican and finally, the agreement signed with the Peruvian
authorities. We look specifically at the intersection between three modes of cooperation:

settlement cooperation, investigative cooperation and sanction-based cooperation, as presented in

Table 1.

TABLE 1. MODES OF COOPERATION IN SELECTED ODEBRECHT CASES

AUTHORITIES SIGNING DATE SCOPE MODES OF INTERNATIONAL COOPERATION
SANCTION-
SETTLEMENT INVESTIGATIVE ~ BASED
COOPERATION  COOPERATION COOPERATION
BRAZIL- DECEMBER 1, INCLUDES YES YES yes'®
SWITZERLAND- 2016 INFORMATION ON
USA OTHER AFFECTED
COUNTRIES
DOMINICAN APRIL 19, NATIONAL NO NO NO
REPUBLIC 2017
PERU FEBRUARY 15, NATIONAL NO YES NO
2019

Source: Authors.

17 The General Meeting of Creditors approved the Court-Supervised Reorganization Plan of Odebrecht
S.A. on April 22, 2020.

18 The joint resolutions included cooperating and agreeing to some penalties and their distribution, as
described in item 2.1.2.
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1.1 THE JOINT RESOLUTIONS: BRAZIL-U.S.-SWITZERLAND

Odebrecht confessed to having paid approximately USD 788 million in bribes in more than
100 infrastructure projects in twelve countries, including Angola, Argentina, Brazil, Colom-
bia, the Dominican Republic, Ecuador, Guatemala, Mexico, Mozambique, Panama, Peru,
and Venezuela. However, the initial agreements involved only three authorities: the Brazil-
ian Federal Prosecution Service (Ministério Publico Federal), the U.S. Department of Justice
(DOJ) and the Swiss Office of the Attorney General (OAG).

While Odebrecht was (and still is) based in Brazil and most of its revenues and projects
were related to the country, the company was considered liable under the U.S. FCPA as its
agents and employees used offshore entities that were established, owned, and/or operated
by individuals located in the United States to hold and disburse unrecorded funds (UNITED
STATES OF AMERICA, 2016). Switzerland’s jurisdiction was based on the existence of bank
accounts registered in the country that facilitated payment of the bribes, as well as the move-

ment of illicit funds between accounts in Monaco, Singapore, Luxembourg, Jersey Island, and
the Guernsey Islands, among others (BRASIL, 2021b; SWITZERLAND, 2016).

1.1.1 INVESTIGATIVE COOPERATION

Cooperation between authorities was crucial to the development of the Lava Jato investiga-
tions. One-third of the Brazilian Federal Prosecution Service’s international legal assistance
requests were sent to Switzerland (31.3%), and the next largest number of requests was sent
to the U.S. (12.9%) (MINISTERIO PUBLICO FEDERAL, 2021), as seen in Table 2 below.

While investigations in Brazil were starting to gain traction, the Swiss OAG was also
conducting criminal investigations involving Petrobras and construction companies, based
on reports of suspicious banking transactions from the Swiss’ Money Laundering Reporting
Officer. One of them is focused on tracking bribes’ payments from Odebrecht S.A. and its
subsidiary, Construtora Norberto Odebrecht S.A. (CNO), through several offshore accounts
(SWITZERLAND, 2016).

The intense exchange of formal requests of assistance was also followed, from the early
stages, by informal cooperation between authorities. In 2015, Brazilian and Swiss prosecutors
exchanged information from Swiss banks on accounts of former Petrobras officials, including
names or other personal requests (VASCONCELLOS, 2015). Informal exchanges between
prosecutors from both countries also included a list of names of individuals with whom
authorities could potentially negotiate settlements (HACKED..., 2021).

In 2015, the Swiss Federal Criminal Court established that Swiss prosecutors com-
mitted procedural irregularities by sending information on the accounts, documents, and
bank statements to Brazilian prosecutors without giving suspects a chance to appeal
against the exchange. The Swiss Court did not require the suspension of the cooperation,
but it insisted that it should review the documents before they could be used oftficially in any
trial, investigation, or process (HACKED..., 2021).
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Informal cooperation was also part of the relationship between Brazilian and U.S. author-
ities. In August 2016, a few months before the execution of the joint resolutions, Brazilian
investigators requested the FBI’s assistance. They were aware that Odebrecht’s infamous
“bribery department” used two software systems (WebDay-B and Drousys) to manage
bribery and money laundering, but they were unable to break the systems’ encryption.
Prosecutors informally asked whether the FBI could access the encrypted systems or rec-
ommend a trusted hacker that could perform the task (HERDY, 2018). The problem of
accessing the information presented in those systems persisted for some time and involved
intense collaboration between the company, Brazilian and Swiss authorities (ARQUIVO...,
2021; MINISTRO, 2021).

Despite the extensive use of formal mutual legal assistance requests, some Brazilian law
enforcers claimed that sometimes the formal processes were considerably slow, clashing
with the timing and sensitivity of the investigation.19 They argued that prior and informal
contact with their counterparts was necessary to properly contact central authorities.?? In
addition, using the formal instruments would require prosecutors to inform other author-
ities in the Ministry of Justice, and there were concerns regarding possible leaks.?" The
accused argued that authorities receiving evidence through informal proceedings — even if
only to further specify formal requests — would violate due process and fairness in name of
an investigative shortcut (VASCONCELLOS, 2015).

Intense investigative cooperation, formal and informal, allowed for the advancement of
the Odebrecht investigations, and it is reasonable to assume that the relationships developed

between authorities enabled the joint resolutions with the company.

19 As seen in a series of messages from Brazilian prosecutors, members of the Lava Jato Task Force were leaked
by The Intercept and other media partners (AS MENSAGENS..., 2019). After inquiries from the press,
Brazilian prosecutors highlighted that “exchange of information with foreign authorities was essential to
ensure efficiency and positive results for the investigation” (RODAS, 2021).

20 The Brazilian Prosecutor General Office (PGR) expressly stated that “such prior contacts are encouraged
by international forums, such as the United Nations Office on Drugs and Crime (UNODC), as measures
that must precede formal requests” (VASCONCELLOS, 2015).

21 For most mutual legal assistance treaties, the DRCI (Department of Asset Recovery and International Legal
Cooperation), within the Ministry of Justice, acts as the Brazilian central authority, by receiving and send-
ing requests for cooperation. In parallel, the Secretariat for International Cooperation (SCI) of the Office
of the Prosecutor General (PGR) is responsible for executing the requests received by the DRCI from
other countries. The SCI also articulates some of the informal cooperation initiatives, as part of the inter-
national enforcers’ networks or exchanges or by signing “memoranda of understanding” with direct coun-
terparts, while informing the DRCI. According to data released by the PGR and updated on January 21,
2021, the SCI has received passive requests for legal cooperation from 40 countries and the DRCI has sent
active orders to 61 nations (BRASIL, 2021b).
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1.1.2.THE JOoINT RESOLUTIONS: CONVERGENCE AND DIVERGENCE

The December 1, 2016, joint resolutions reflect each authority’s domestic legal framework.
The Brazilian Federal Prosecution Service signed a leniency agreement with Odebrecht
S.A.22 In the U.S., Odebrecht pleaded guilty to a one-count criminal information charging
the company with conspiracy to violate the anti-bribery provisions of the U.S. FCPA (UNIT-
ED STATES OF AMERICA, 2016). Odebrecht also settled with the Swiss OAG, as Ode-
brecht S.A. and Construtora Norberto Odebrecht S.A. were considered guilty of a violation
of Swiss corporate criminal law (Art. 102, § 2, Swiss Criminal Code), in which they did not
take all reasonable compliance measures required to prevent the offenses of bribing foreign
public officials (Art. 322 septies) and money laundering (Art. 305 bis).

These settlements were signed separately, however, some of the provisions were coor-
dinated. Both the U.S. DOJ and the Brazilian authorities completed independent analyses of
the company’s ability to pay the criminal penalty (§ 21(c) of the plea agreement). The analy-
sis determined the reduction of the total criminal penalty from initially USD 4,503,600,000
to USD 2,600,000,000 (UNITED STATES OF AMERICA, 2016). As per the agreement
between authorities (§ 21(d)), the Brazilian authorities would receive USD 2,391 billion in
installments, starting on December 31, 2021, and the U.S. and Switzerland would divide
the remainder (approximately 10% each).

Following the financial decline of the group, there was another steep reduction in the
U.S. financial penalty, from USD 260 million to USD 93 million (UNITED STATES OF
AMERICA, 2017). The United States received less than what was originally calculated, but
the joint resolutions has been completely paid to date. The remaining USD 116 million was
allocated to the Swiss authorities (UNITED STATES OF AMERICA, 2017).%3

Beyond coordinating financial sanctions, both the United States (§ 30-32) and Brazil (6th
Clause, X) included matching compliance obligations. The company had to retain an inde-
pendent compliance monitor for three years. This is a common obligation in FCPA practice,

but it was an innovation in the Brazilian system. Independent monitorships are not regulated

22 There is no criminal liability for corporations in Brazil. The leniency agreements lower administrative and
civil liabilities imposed on companies by the Brazilian Anti-Corruption Act (Law No. 12,846/13). There
is a dispute of competence between Brazilian authorities to sign these agreements. Therefore, in 2018,
Odebrecht S.A. signed a new leniency agreement with other Brazilian authorities — the Brazilian Office
of the Comptroller General (CGU) and the Attorney General’s Office (AGU). In the new leniency agree-
ment, the parties reached the amount of BRL 2.7 billion (approximately USD 700 million), as well as

crediting clauses to deduct amounts paid in other agreements.

23 According to Makinwa and Sereide (2018, p. 350) the actual fine imposed by Switzerland was deeply lower,

as the Swiss law has severe limitations to the fines it can apply, when compared to other countries.
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by law and were not used in other corporate agreements before the Odebrecht case (PIMEN-
TA, 2020). The introduction of corporate monitorship in the Brazilian agreement was pos-
sibly a byproduct of the joint resolutions.

The U.S. and Brazilian settlements also included some obligations for the company to
cooperate in other ongoing domestic and foreign investigations. Under the U.S. plea agree-
ment, the defendant agrees to any disclosure to foreign authorities at the discretion of the
DOJ Fraud Section and the United States” Attorney Office of the Eastern District of New
York (EDNY), except for evidence protected by attorney-client privilege and other appli-
cable provisions. The Brazilian leniency agreement also includes an obligation to cooperate
with foreign authorities (Clause 21). The agreement, however, expressly allows the com-
pany to refrain from cooperating not only to abide by other rules and regulations but also
to prevent the use of information to further foreign investigations and sanctions against the
company and the executives which signed non-trial agreements with the Brazilian author-
ities. It also includes the possibility of the MPF requiring foreign authorities to sign a dec-
laration ensuring the respect of such restrictions, representing a topic that impacted inves-
tigative cooperation, as seen in the Peruvian case below.

The Brazil, Switzerland, and U.S. joint resolutions have been praised as an example of
settlement cooperation, organized in three separate agreements with some matching provi-
sions, especially the fine paid, their distribution between the authorities, and some compli-
ance obligations concerning Brazil and the U.S.

Some divergence between the authorities remained, notably in addressing how much
publicity to give to the agreements. Soon after the parties signed the agreements, the DO]J
released public statements on the Odebrecht transnational scheme, as it traditionally does
in its cases. The publicity given by the DOJ contrasted with the non-trial agreement signed
with the Brazilian Federal Prosecution Service. Clause 19 of the Brazilian agreement pro-
vided six months of total confidentiality to the confessed practices that directly involved
foreign public agents (BRASIL, 2016b). It would give the company time to reach out to other
authorities and start a negotiation process before the Public Prosecutor’s Office resumed
investigative cooperation with others.

The publicity by the DO]J was sufficient to send shock waves through Latin America. It
led to investigations, asset freezing, contract annulments, as well as public demonstrations.
The DO]J’s statement also ignited requests for investigative cooperation from other authori-

ties, specially directed to Brazil.?* The requests were based on the international framework

24 With updated data of January 21, 2021, Brazil’s Secretariat for International Cooperation (SCI) received 606

passive requests for legal cooperation in criminal matters from 40 countries in the Lava Jato investigations.
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for legal assistance, using the same instruments that paved the way for the first joint reso-

lutions (OECD, 2019, p. 196).

1.2. COMMITMENT TO SUBSEQUENT COOPERATION: THE 2017 BRASILIA DECLARATION

Brazilian authorities started to receive multiple requests for cooperation related to the Ode-
brecht case, however, prosecutors were bound by the six months of confidentiality. Neverthe-
less, on February 16, 2017, the Attorneys and General Prosecutors of Argentina, Brazil,
Chile, Colombia, Ecuador, Mexico, Panama, Peru, Portugal, the Dominican Republic and
Venezuela agreed to cooperate under the auspices of the “Brasilia Declaration on International
Legal Cooperation against Corruption.”

The Brasilia Declaration outlines commitments for international legal assistance in inves-
tigations, involving alleged crimes committed by or through the company Odebrecht, its
directors and employees, as well as by other companies investigated in the Lava Jato case in
several countries (ARGENTINA, 2017). The signatory parties of the declaration commit-
ted to offering the widest, fastest and most effective international legal cooperation in the
Odebrecht and Lava Jato cases. It encourages prosecutors to cooperate during investiga-
tions to obtain evidence, through informal mechanisms such as spontaneous communica-
tions and information-sharing. It also stressed the importance of sanction-based cooperation,
regarding asset recovery and full reparation of damages caused by illicit acts, including the
payment of fines.

The Declaration is an attempt to enhance investigative cooperation and sanction-based coop-
eration and to include other affected countries in the investigation. It supports the same strat-
egy that made the joint resolutions between the U.S., Switzerland, and Brazil possible: a
combination of formal and informal cooperation.

As we will further explore in the cases of the Dominican Republic and Peru, the joint
resolutions and the framework established by the Brasilia Declaration influenced subsequent

investigative cooperation and settlement negotiations.

1.3. DOMINICAN REPUBLIC

As soon as information on the Odebrecht scandal surfaced, thousands marched in the streets
of Santo Domingo, in the Dominican Republic. The movement La Marcha Verde demanded
accountability, as well as the return of the proceeds of corruption to Dominican society. The

illicit transactions of Odebrecht in the Dominican Republic started in the Hipélito Mejia

Peru was the country with the largest number of demands, accounting 41.2% of the requests, followed by
Switzerland (36.8%) (BRASIL, 2021b). Lava Jato is broader than the Odebrecht case, but it still gives a

dimension of how important international cooperation to the investigation was.
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government, from 2000 to 2004. Odebrecht hired the businessman Angel Rondon to secure
improper advantages in the Dominican government. Rondon acted as an intermediary between
the company and the Dominican public officials. For at least 18 years, he distributed bribe pay-
ments to members of the Executive and Legislative branches in that country, in exchange for
awarding projects to Odebrecht. Allegedly, the company paid approximately 3% of the amount
of the construction projects in bribes. The Hermanas Mirabal’s and Samana’s aqueducts and
Punta Catalina’s thermoelectric central power plant were potentially affected projects (JOTA
and TRANSPARENCIA INTERNACIONAL BRASIL, 2019).

The Dominican Republic was also central for the financial flows of Odebrecht’s corrup-
tion scheme. Bribes were originally transferred through accounts “mostly opened at Citibank
in New York, but also at Credit Agricole Suisse in Geneva, and at Banco Popular Dominicano
in the Dominican Republic.”25 Moreover, after the Lava Jato investigations started, the Depart-
ment of Structured Operations’ hardware was moved to the Dominican Republic to avoid

raids from the Brazilian authorities. Executives from the company brieﬂy considered main-
taining operations from there (GASPAR, 2020, p. 398).

1.3.1. ATTEMPTED INVESTIGATIVE COOPERATION
To clarify the local implications of Odebrecht’s scheme, the Attorney General’s Office of
the Dominican Republic sent investigative cooperation requests to the Brazilian and U.S.
authorities. 2% After all, the DOJ’s public release alluded to the payment of USD 92 mil-
lion to public officials in the Dominican Republic. However, the requests were not
answered immediately. Brazilian authorities remained bound by their agreement with
the company to wait for six months before disclosing information (REPUBLICA DOMINI-
CANA, 2017, p. 4).

The Dominican authorities negotiated a settlement with Odebrecht without receiving
the information requested from Brazilian authorities. On March 16, 2017, the holding

company of the group signed an agreement with the Attorney General of the Dominican
Republic, later ratified by the Third Court of Santo Domingo on April 19, 2017 (REP[IIBLI—
CA DOMINICANA, 2017).

25 Check Criminal procedure n. 5036528-23.2015.4.04.7000/PR (BRASIL, 2016a).

26 Which included two requests to the Brazilian Department of Asset Recovery and International Legal
Cooperation (DRCI), one rogatory letter to the Brazilian Federal Central Authority (ACAF), one request
to the U.S. Attorney General’s Office and one rogatory letter to the U.S. Department of Justice (REPUBLI-
CA DOMINICANA, 2017, p. 4).
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1.3.2. THE DoMmiNICAN REPUBLIC AGREEMENT

The agreement with the General Attorney of the Dominican Republic highlighted the
country’s commitment to the Inter-American Convention against Corruption (IACAC) and
its local anti-bribery law (n. 448-6). The document was based on the Dominican Republic’s
Criminal Procedure Code (Articles 370.6, 369-373) and on the Law n. 448-6. It required
the company to share relevant and accurate information with the Dominican authorities. It
explicitly alluded to the annexes from the joint resolutions signed with Brazilian and U.S.
authorities related to the Dominican Republic (REPHBLICA DOMINICANA, 2017, p.
45). The company agreed to pay USD 184 million in 8 annual installments (from 2017 to
2025) for damages. The amount is roughly twice as the bribes indicated in the joint resolu-
tions (REPHBLICA DOMINICANA, 2017, p. 47). Even if no further evidence was shared
before the execution of the Dominican settlement, the facts and amounts declared and nego-
tiated between the company and the Brazilian, Swiss, and U.S. authorities may appear to have

been used as a reference.

1.3.3. AFTER THE AGREEMENT

On August 1%, 2018, the Attorney General’s Office of the Dominican Republic announced that
the first and the second installments, each one of USD 30 million, had been paid in the special
account held by the Attorney General’s Office (PROCURADURIA. .., 2018). However, in
2019, payments ceased. Instead, the Dominican Republic was included on the list of creditors
in Odebrecht’s bankruptcy proceedings filed in Brazil (GENTILE and LANDIM, 2019), as the
only sovereign country. According to the company, while in other countries the settlements
were signed with construction and engineering companies of the group, in the Dominican
Republic the agreement was signed with the holding company that agreed to the bankruptcy
filings (GENTILE and LANDIM, 2019).?” The country constested its inclusion as a creditor
and vowed to reopen lawsuits against Odebrecht (GENTILE and LANDIM, 2019).

In the end, the first agreement after the 2016 joint resolutions was a quick win for
local prosecutors. Obtaining evidence from the company could be crucial to investigate indi-
viduals implicated in the scheme. To date, the Dominican Republic has issued sixteen indict-
ments in the case (GONZALEZ OCANTOS and BARAYBAR, 2019), however, individual
sanctions are still pending (ESTADOS, 2020). While Dominican authorities were not part of
the joint resolutions and did not rely on international cooperation to negotiate the agree-
ment, important provisions (such as the scope of evidence to be shared and the amounts to

be paid) were shaped by the previous existence of the joint resolutions.

27 On April 22, 2020, the court-supervised reorganization plan of Odebrecht S.A. was approved by the gen-
eral meeting of creditors (ODEBRECHT, 2019). The approval of the competent judge is still pending.
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1.4. PERU

Odebrecht had ambitious construction projects in Peru, including highways, dams and the
Lima subway. The company had a strong connection to the Peruvian political elite and con-
tributed to all parties and major leaders. Currently, all the elected presidents since Fuji-
mori’s dictatorship have been implicated in the Odebrecht scandal and the investigations
continue to unfold (PIMENTA and GREENE, 2020).

The joint resolutions divided the public opinion in the country. As a response, in February
2017, then-President Pedro Pablo Kuczynski issued the so called Urgent Decree 003-2017
(Decreto de Urgencia). Companies that had admitted offenses beyond Peru’s borders were
prohibited from sending any sums overseas in order to preserve assets for reparations in the
coumtry.z8 The Decree led to a total freeze of Odebrecht’s accounts in the country and the
company was banned from public contracts, including those already underway. Interrupted
payments to suppliers affected around 250 projects with around 50,000 employees (PIMENTA
and GREENE, 2020). In 2018, the Decree was replaced by a new Law (30,737) that ecased
some government’s requirements for asset reparations and allowed settlements with compa-
nies. Later in May, the Decree n. 096-2018-EF further specified procedures for estimating

State reparation claims.

1.4.1. INVESTIGATIVE COOPERATION

Enforcement in Peru was supported by intense investigative cooperation between Peruvian and
Brazilian authorities. Early in 2017, the Prosecutor General of Brazil and Peru signed an
agreement to increase cooperation between the countries, as well as exchanges of infor-
mation (BRAZIL..., 2017). From that point on, exchanges between the countries increased
significantly. By 2021, Peru had made over 270 requests for international cooperation to

Brazil, as seen in Table 2 below.

28 Plus, either the sale or divestment from these companies were made conditional on government’s approval.

ESCOLA DE DIREITO DE SAQ PAULO DA FUNDAGCAO GETULIO VARGAS REVISTADIREITOGV | SAOPAULO | V.17N.2 | e2131 | 2021



INTERNATIONAL COOPERATION AND NEGOTIATED SETTLEMENTS FOR TRANSNATIONAL BRIBERY : 19

TABLE 2. REQUESTS FOR MUTUAL LEGAL ASSISTANCE IN LAVA JATO RECEIVED OR SENT BY
BRAZILIAN AUTHORITIES

REQUESTS SENT REQUESTS RECEIVED
USA 77 24
SWITZERLAND 175 123
PERU 6 274
DOMINICAN REPUBLIC 2 4

Source: Brasil (2021b).

The existence of the previous settlements affected the investigative cooperation between
Brazil and Peru. This can be illustrated by one particular episode. On May 15, 2017, key
executives from Odebrecht including the former CEO Marcelo Odebrecht and Jorge Bara-
ta, which was the main executive in charge of the Peruvian operations, testified before the
Peruvian authorities with the assistance of the Brazilian Public Prosecutor. The Brazilian
authorities had already executed non-trial agreements with the company and its main exec-
utives; therefore, these individuals were cooperating with them. By testifying to Peruvian
authorities, they risked eliciting self-incriminating evidence without the same kind of pro-
tection they had in Brazil. A possible alternative could be to remain silent and withhold
information, however, it would have been contrary to the obligations of extensive cooper-
ation they assumed before the Brazilian authorities.

Aiming to solve this conundrum, the Brazilian Federal Prosecution Service, as provided
in the agreement signed with Odebrecht, requested the Peruvian authorities to sign a
memorandum confirming that they would not use the information against any of the indi-
viduals or the companies which have previously signed non-trial agreements.29 This unusu-
al arrangement between Brazilian and Peruvian authorities preserved the former’s commit-
ment to the agreements and allowed the latter to access the requested information.

This raised some controversy between members of the Peruvian Special Prosecution
team. Some of them had reservations about granting immunity to the individuals upfront
(GONZALEZ OCANTOS and BARAYBAR, 2019). Subsequently, these authorities decid-

ed to use Marcelo Odebrecht’s deposition to block assets and present criminal charges

29 Check PERU and BRAZIL (2017) and GORRITI (2017).
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against the other collaborator, Jorge Barata (GORRITI, 2017). The Brazilian Public Prose-
cutor’s Office reacted. In 2018, Brazilian Prosecutors backed the decision made by the indi-
viduals not to testify to Peruvian authorities that did not sign the memorandum (MELLA,
2018; VARADOS, 2018).

These contflicts had two effects. First they pressured Peruvian authorities to sign a local
settlement with the company and its individuals. Secondly they contributed to the ouster of
the Special Prosecution team leader Mr. Hamilton Castro, in 2018 (RODRIGUEZ-OLI-
VARI, 2020). Mr. Rafael Vela, the new leader, signed the memorandum and cooperation
between the countries resumed.

1.4.2 THE PERUVIAN AGREEMENT

Peru enacted the Corporate Liability Law n. 30.424 (CLL) on March 17, 2016. The CLL
creates administrative liability for foreign and domestic bribery, money laundering, and
other offenses, and entered into force on January 1%, 2018.%® Peru also adopted Law No.
30.737 on March 12, 2018, which ensures immediate payment of civil remedies in favor of
the Peruvian State in cases of corruption and related crimes. In addition, the Criminal Code
(CC) also applies to legal persons in Peru. The investigation and prosecution of legal persons
in Peru take place within the framework of criminal proceedings (OECD, 2019, p. 24).

Odebrecht started negotiating an agreement with the Peruvian authorities in 2017. We
accessed the Draft Collaboration and Benefits Agreement (Acuerdo Preparatorio de Colaboracion
¥ Beneficios) signed on December 7%, 2018 through public information released in the press.
The Agreement sets the date for the final document to be submitted for ratification by the
Judiciary on January 11, 2019 (SE FILTRO..., 2019).

The Draft Agreement was signed by the Special Prosecution Team and the Attorney Gen-
eral’s Office of Peru and extended to Constructora Norberto Odebrecht S.A. and Sucursal
Perd, as well as to Odebrecht Peru Ingenierfa y Construcciones SAC.?" It was based on: i)
effective collaboration (colaboracion eficaz), a provision in the Criminal Procedure Code (Art.
475(1)) in which the accused cooperates with the authorities in return for reduced sanc-
tions; ii) payment of civil remedies in favor of the Peruvian State (Law No. 30.737); and
iii) corporate liability (CLL).32

30 It was subsequently amended by Legislative Decree n. 1.352/2017 and Law n. 30.835/2018.

31 This was not the final agreement signed between the authorities, but all the information presented has

been checked in other sources and seems to be reliable.

32 There are currently three options available for resolving foreign bribery cases without a trial in the coun-
try’s legal system: (1) an early termination of proceedings is similar to an agreement formalized in a prepara-

tory investigation in other jurisdictions (terminacion anticipada); (2) an early conclusion to a trial is similar
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The Preparatory Agreement was limited to the discussion of four specific cases regarding
six contracts with the Peruvian State: the Lima Subway, two projects related to the Inter-
Oceanic highway (Carretera Interocednica Sur tramos 2 y 3), the Costa Verde Callao highway and
the highway Via de Evitamiento Cusco (PERU, 2018; EL ACUERDO, 2018). According to the
agreement, Odebrecht would submit evidence contained in the Structured Operations
Department’s software related to the projects, as well as to any wrongdoing within the juris-
diction of the Peruvian State (PERU, 2018; EL ACUERDO, 2018).

Such agreement established PEN 610 million as a civil reparation payment (approxi-
mately USD 179 million), in 15 annual installments, starting with PEN 80 million in 2019
(USD 23 million). Moreover, the company agreed to pay PEN 450 million for tax evasion
(USD 130 million).

In June 2019, the corporate agreement was approved by the Peruvian judiciary. The
amounts already paid are currently considered as the largest sums ever recovered by Peru-
vian authorities (RODRfGUEZ—OLIVARI, 2020). It was not, however, the end of the com-

pany’s troubles.

1.4.3. AFTER THE AGREEMENT

Less than ten days after the approval of the agreement in 2019, the International Consor-
tium on Investigative Journalism (ICIJ) released information concerning bribes allegedly
paid on other five Peruvian projects which were not initially included in either the joint res-
olutions or the Peruvian agreement (MELLA and GORRITI, 2019). This included payments
of USD 3 million for the Gasoducto Sur Peruano, one of the largest infrastructure projects in
the country. This fueled discontentment the agreement. However, the Peruvian agreement
had clauses that allowed the company to bring new evidence of crimes and renegotiate repa-
rations, with the same guarantees, if it could prove that it acted in good faith (OBSTRUC-
CION EFICAZ, 2019).

In 2020, on another episode, Ollanta Humala, one of Peru’s former presidents under
investigation, bypassed the local agreement to obtain further evidence. He filed a petition
before the Brazilian Supreme Court (STF) to access information provided by Odebrecht to
the Brazilian Public Prosecution Office, including the information from the Department of
Structured Operations. The Brazilian agreement covers wrongdoings in Brazil and other
countries which are not related to wrongdoings in Peru, thus, it includes executives that

are not part of the Peruvian agreement. Mr. Humala’s request aimed at ensuring that all the

to an early termination, but it occurs at a later stage of the proceedings (conclusion anticipada del juicio); and
(3) effective collaboration is an arrangement in which the offender co-operates with the authorities with the
aim of a more lenient sentence (colaboracién eficaz) (OECD, 2019, p. 27-28).
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relevant information was shared with Peru and not only the parts that benefitted the pros-
ecution. Instead of directing his claim to the Peruvian authorities, he turned to the Brazil-
ian court based on due process principles.

The Brazilian Supreme Court had to decide whether to preserve the secrecy of the evi-
dence submitted in the Brazilian agreement over the right to due process of an individual
potentially affected by it. The court decided to uphold the right to due process (OBSTRUC-
CION EFICAZ, 2019). The decision benefitted one individual but it could discourage the
company’s settlements in Brazil and Peru, as well as any further investigative cooperation. The
fact that individuals from other countries can obtain the full domain of evidence by taking
the case to the Brazilian Supreme Court lowers the assurances that Brazilian authorities
provide a negotiating company. It also affects the assurances given by non-Brazilian author-
ities when negotiating a local agreement. Moreover, the decision decreases the attractive-
ness of international cooperation in general as it enables bypassing authorities in charge of
investigative cooperation.

The Peruvian Agreement has had its share of controversy. In a survey, only half of
Peruvians expressed approval (RODRiGUEZ—OLIVARI, 2020, p. 173). Nonetheless, it is
possible to speculate that the agreement had a positive spillover effect. It allowed investiga-
tive cooperation to move forward under the leadership of Mr. Vela. Many documents were
submitted to the authorities and thirty-four indictments were issued (GONZALEZ OCAN-
TOS and BARAYBAR, 2019). In addition, the existence of an agreement with Odebrecht
led the way for other companies to come forward. Grafia y Montero, one of the most impor-

tant Peruvian construction companies, started to cooperate by expanding on the informa-

tion given by Odebrecht (GRANA, 2019).

2. MODES OF COOPERATION IN THE ODEBRECHT SETTLEMENTS
This section summarizes the findings of the cases, discussing the role sequencing plays in the
dynamics of cooperation. Settlement cooperation affects subsequent investigative cooperation
and shapes the local agreements that were signed later.

The joint resolutions signed in December 2016 by Swiss, Brazilian and U.S. authorities
illustrate the benefits of both settlement cooperation and investigative cooperation. They have been
highly praised as examples of how to avoid duplication of penalties that can lead to overde-

terrence or wasted public resources.3 Brazil, Switzerland and the U.S. each made a distinct

33 In the press conference in 2016, U.S. authorities considered “Such brazen wrongdoing calls for a strong

response from law enforcement. It was possible to evidence a strong effort with our colleagues in Brazil
and Switzerland. I hope that today’s action will serve as a model for future efforts” (UNITED STATES OF
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contribution to the enforcement effort. Odebrecht’s headquarters and the Department of
Structured Operations were based in Brazil and much of the evidence was in the country.
Brazilian authorities had the technical capacity and built the political climate to sanction
one of its largest private conglomerates. Switzerland had valuable information regarding
banking accounts and the software used in the scheme. Some accounts were also located
in the U.S., but it is possible speculate that its contribution lay in expertise associated with
its role as the strongest enforcer of prohibitions on transnational bribery, with an estab-
lished practice of imposing high penalties. Each country was able to increase at least one
of two assets (information and sanctions) (DAVIS, 2016) to justify (i) the additional time
(more rounds of negotiation), (ii) costs (lower returns of assets/penalties for a single
jurisdiction), and (iii) risks of including another party (for instance, of leakage on sensi-
tive information or the difficulty of finding cohesion between ditferent legal frameworks).
Our research also reveals that the negotiation of the joint resolutions was preceded by
substantial investigative cooperation, both formal and informal, by highlighting how the two
modes of cooperation can reinforce one another.

The joint resolutions did not include the other 8 countries atfected by the Odebrecht
scheme. The subsequent Brasilia Declaration represented a commitment to investigative
and sanction-based cooperation among other atfected countries. By establishing direct links
between the Prosecutors General of other countries, the initiative most likely facilitated
subsequent cooperation, but the existence of the joint resolutions conditioned the sub-
sequent interactions.

The publicity given by U.S. enforcers allowed other affected countries to discover illicits
conducted within their borders or that involved their interests. It lowered the costs of uncov-
ering wrongdoing which can be interpreted as a positive feature of transnational law enforce-
ment (DAVIS, JORGE and MACHADO, 2015). However, the Dominican case suggests that
this publicity may be sufficient for authorities to abandon investigative cooperation, due to the
popular pressure that the publication of such information generates. Dominican authorities
decided not to wait for the cooperation of other countries to settle the local case.

The Dominican Republic did not rely on investigative or sanction-based cooperation, but it
explicitly referred to the joint resolutions to establish the scope of the information to be
disclosed and the reparations Odebrecht had to pay. This could be referenced as a carbon
copy agreement as discussed in the introduction. The Dominican Republic agreement would
fit this description only if the information obtained by the authorities did not advance domes-

tic accountability processes, such as to recover assets (which are currently endangered by

AMERICA, 2016b). Later, the Brazilian, Swiss, and U.S. cooperation is cited in the DOJ Anti-Piling-On
Policy as an example (UNITED STATES OF AMERICA, 2020).
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the group’s restructuring) or to further individuals’ sanctions which has not being materi-
alized so far.

The Peruvian case illustrates a different dynamic. It exemplifies how investigative coop-
eration was crucial to build the next steps of investigations as well as the local corporate
agreement. Brazilian authorities developed intense investigative cooperation with the Peru-
vian authorities. However, as the former were bound to the terms of their own agreement,
they closely monitored how the information they provided was used by the Peruvian author-
ities to avoid overstepping the limits of the agreement they signed with the company. This
exemplifies how the existence of a prior settlement shapes further investigative cooperation.
In addition, this dynamic might have pushed Peruvian authorities to negotiate an agreement
with the company.

The Peruvian agreement shows how investigative cooperation can support a local settlement
even in the absence of a settlement cooperation. It shows that valuable information and addi-
tional reparation can be elicited after joint resolutions are executed. Further local agree-
ments can be interesting to those that do not have the immediate bargaining power to partic-
ipate on the negotiations of the joint resolutions. In this case, investigative cooperation can
supplement the joint resolutions by allowing more countries to develop their accountability
processes, even if shaped by prior resolutions. It could also be a warning example against a sim-
plistic view of sequencing in the execution of negotiated settlements. Successive deals may
not be a mere pile-on or carbon copy agreements.

In the Dominican and the Peruvian case, the local agreements may have acted as a substi-
tute for sanction-based cooperation, involving direct negotiations with the company over fines,
reparations and payment schedules. However, when there is no sanction-based or settlement
coordination, the financial sanctions imposed by different authorities may add up to signifi-
cant amounts, straining the company’s resources and potentially threatening its survival.

Finally, in our analysis, we found interesting data on how investigative cooperation interacts
with domestic institutional multiplicity. This concept relates to a multitude of institutions
within one country monitoring, investigating and sanctioning individuals and companies
based on different legal accountability processes, such as criminal or administrative proceed-
ings (for a discussion in the Brazilian context, see PRADO and CORNELIUS, 2020;
MACHADO and PASCHOAL, 2016). First, consider the attempts of the Brazilian Federal
Prosecution Service to bypass the Brazilian central authority through informal exchanges.
Second, recall former President Humala’s attempt to circumvent the Peruvian authorities
and demand information from the Brazilian authorities. In each case, actors in one system
used authorities in another system to pursue their own agendas. The lack of a regulatory
framework governing the dynamics and intersections of cooperation, combined with domestic
institutional multiplicity, increases the number of actors that can interact in different and
sometimes unexpected ways in the course of international cooperation, further increasing

the difficulty of predicting the effects of various modes of cooperation. These dynamics have
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not been previously mapped neither by scholars interested in domestic institutional multi-

plicity nor by those interested in multi-jurisdictional enforcement.

CONCLUSION

This paper provides concrete and nuanced examples of how investigative, sanction-based and
settlement cooperation can reinforce as well as undermine each one by analyzing Odebrecht set-
tlements in Brazil, Switzerland, the U.S., the Dominican Republic and Peru. Moreover, the
analysis highlights the role sequencing plays in these cooperation dynamics as well as the fact
that domestic multiplicity may also impact international cooperation.

As the Odebrecht case continues to unfold, further research should include other coun-
tries or further evaluate the local accountability process beyond the settlement with the
company. On a more abstract level, further research could attempt to model the conditions
under which these modes of cooperation are likely to interact positively or negatively. This
paper aims at serving as a stepping-stone towards more fine-grained descriptions of coop-
eration in transnational bribery cases, especially in the increasing reality of multiple coun-
tries willing to enforce their national and transnational provisions through the use of nego-
tiated settlements.
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