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Abstract

This article is focused on one of the rights provided by
the article 47 of the Charter of Fundamental Rights of the
European Union: the right of a fair trial. It is not a new
contribution of the Charter but a guarantee which has
been provided by the EU Law for decades, first appeared
as procedural right, later recognized as a general princi-
ple of the EU and finally embodied in the Charter. This
work reminds such process of recognition, paying special
attention to the judicial remedies provided by the EU law
and to some specific rules which affect the environment
on the right of a fair trial is developed. The article con-
cludes underlining, on one hand, the improvements on
the right to a fair trial carried out by this legal process
and, on the other hand, a few gaps on the issue which
are neither recent nor consistent with the effectiveness
and completeness of such right as it is required by the
Rule of Law tradition.
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Resumo

Este artigo foca-se em um dos direitos previstos no artigo
47 da Carta de Direitos Fundamentais da Unido Europeia:
o direito a um julgamento justo. Nédo é uma nova contribui-
¢do da Carta, mas sim uma garantia que foi fornecida pelo
Direito da Uniéo Europeia hd décadas, surgida inicialmente
como direito processual, mais tarde reconhecida como um
principio geral da UE e finalmente consagrada na Carta.
Este trabalho recorda tal processo de reconhecimento,
com especial atengdo para as medidas judiciais fornecidas
pelo Direito da UE e para algumas normas especificas que
afetam o ambiente no qual direito a um julgamento justo
€ desenvolvido. O artigo conclui salientando, por um lado,
os aprimoramentos ao direito a um julgamento justo reali-
zados por este processo juridico e, por outro lado, algumas
lacunas sobre a questdo, que ndo sdo recentes nem compa-
tiveis com a efetividade e integridade desse direito nos ter-
mos em que seria exigido pela tradi¢do do Estado de Direito.
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justica; medidas judiciais; independéncia judicial; Unido
Europeia.
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1.  THE RIGHT TO A FAIR TRIAL GRANTED BY ARTICLE 47 OF THE
CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

The resolution of legal disputes by an independent judicial body is a require-
ment stated worldwide by the Rule of Law tradition. In the event that the disputes op-
poses private parties to public powers, such judicial remedies acquires a further role as
they work on realizing the general submission to the public powers to the Law, which
is another key element required by the Rule of Law tradition. From this —public law-
perspective, there is a very close link between the legality of public persons’ activity
and the individual rights relating “Justice”. There are the two faces of the coin which
are displayed when citizens exercise their rights before the courts challenging public
decisions: in seeking judicial protection of their rights, individuals keep public powers
within their legal bounds and limits.

It was in 1986 that the European Court of Justice first referred to the legal order
formed by the Community Treaties as the “constitutional charter”, the central idea of
this “charter” being the submission of (European) public power to judicial review as im-
posed by the rule-of-law tradition.! Earlier the Court had recognised the right to a fair
trial as a common principle of Community law, directly connected with judicial review
requirements.

In 2008, the Court reiterated this doctrine:“The Community is based on the rule
of law, inasmuch as neither its member states nor its institutions can avoid review of
the conformity of their acts with the basic constitutional charter, the EC Treaty, which
established a complete system of legal remedies and procedures designed to enable
the Court of Justice to review the legality of acts of the institutions”2

The Title VI of the Charter of Fundamental Rights of the European Union is de-
voted to the rights relating to “Justice’, starting with article 47, which grants three dif-
ferent rights.

1 ECJ 23 April 1986, Case 294/83, Les Verts.
2 ECJ 3 Sep 2008, Cases C-402/05 and C-415/05 P, Al Barakaat et al.
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Article 47
Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal in compliance with the conditions
laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an inde-
pendent and impatrtial tribunal previously established by law. Everyone shall have the
possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far
as such aid is necessary to ensure effective access to justice.

These provisions have their correspondence in the different rights provided for
in the European Convention of Human Rights (EConHR form now on), whose interpre-
tation by the ECHR have to be taken into account in order to set the content and scope
of the rights provided for the Charter as it is stated in its article 52 (Scope of Granted
Rights)3. The correspondence is as follows:

« right referred to on the first paragraph corresponds to the right of an effective

remedy granted by the article 13 of the EConHR;

« right referred to on the second paragraph corresponds to the right of a fair
trial granted by the article 6(1) of the EConHR;

- right referred to on the third paragraph corresponds to the legal aid which has
been recognized by the ECHR case-law as eventually taking part to the right
to access to the courts.

It could be thought that in countries with a large democratic tradition va de
soie remedies exist each time citizens try to invoke a right legally provided and con-
sequently that article 13 would just work for more recent democracies. This is a wrong
conclusion which is denied by the ECHR case-law, although is true that article 6(1) is
much more frequently invoked than article 13.

Recently, the ECHR has ruled on some cases which illustrates the scope of the
right to an effective remedy and the situations it is able to be invoked... even in consol-
idated democracies. According to this case-law, breaches of the article 13 have been
declared in the following situations:

- different remedies are provided for with different purposes, but they work in

such a way that a claim for specific the rights provided by the EC kept uncon-
sidered (UK 2012)4;

3 See the ECJ’s interpretation of article 52, third paragraph, in its Judgement of 22 December 2010, Case
C-279/00.

4 ECHR 13.06.2012, Reynolds vs. UK, relating a claim for compensation referred to a patient’s death while he
was interned in a hospital belonging to the public health system.
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« remedies provided for asylum procedures do not comply with rigorous con-
ditions required by the ECHR in such procedures, particularly with the suspen-
sion effects of judicial remedies stated against a negative resolution following
the asylum request (Check Republic 2011)5;

+ security and organizational measures on prisoners have to admitted as being
the object of a judicial remedy, excluding that such measures are just internal
measures stated by Ministry of Interior which are not able to be challenged
(France 2009)s.

Relating the legal aid which is referred to in the third paragraph, it is an issue
which has been partially harmonized by international and European measures? con-
cerning natural persons. Recently8, the Court has been asked for the first time whether
the mechanism for legal aid, intended to exempt persons from payment of the admin-
istrative charge for proceedings, could be excluded for legal persons by the national
law. The ECJ, after a careful exam on the ECHR case-law, does not exclude that such aid
could be necessary for a legal person on the basis of the principle of effective judicial
protection and the access to the court. Furthermore, it states the criteria which has to
be taken into consideration by the national court while assess whether the condition
for legal aid constitutes a limitation on the right of access which undermines the very
core of that right and the proportionality criteria is respected.

Turning on the right of a fair trial, which is the object of this work, its under-
standing requires the consideration of the process of the recognition of such right, the
context and main EU legal fields where it has been arose from and, finally, the consider-
ation of some classic and still persistent gaps on its content.

2. THE PREVIOUS DEVELOPMENTS: PROCEDURAL GUARANTEES,
PRINCIPLES, INDIVIDUAL RIGHTS AND THE CHARTER

Initially, the only objectives of the European Communities were economic, and
the original Treaties did not include any provisions relating to the individual’s legal po-
sition. However, the need for such provisions soon surfaced as increasingly Community

5 ECHR 23.11.2011, Diallo vs. Czech Republic, where the Court applies its previous criteria on remedies relating
asylum procedures (close and rigorous scrutiny of a claim and a remedy with automatic suspensive effect), due
to the close potential connection of the asylum seek with the right of provided by article 3 ECHR (prohibiting
torture and "inhuman or degrading treatment or punishment").

6 ECHR 9.10.2009, Khider v. France, relating security measures (isolation, transfers and frisks) on prisoners on
the basis of an internal Ministry of Interior’s notices addressed to the penitentiary centers.

7 See the internacional and european law the General Advocate Mr. Mengozzi refers to in its conclusions (2
september 2010) in Case C-279/09. Relating the European law, in addition to the ECJ’s Rules of Procedure,
references are made to the Council Directive 2003/8/EC establishing minimum common rules relating to legal
aid for cross-border disputes.

8 Case C-279/09 referred to above.
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activity directly involved the citizens’ legal status. In the late 1960s, the Luxembourg
Court gave recognition to some procedural guarantees in particular and in general to
fundamental rights, including them among the General Principles of Law which fall
under Community law. Later, these “principles” evolved in Luxembourg’s case law into
“fundamental rights” and finally the Community law included specific guarantees for
human rights, first in the European Single Act (1985) and later in the Maastricht (1992)
and Amsterdam (1997) Treaties®.

Once the ECJ formally dismissed the possibility of the EU’s accession to the Euro-
pean Convention because of a lack of legal basis in the Treaties,0 the EU began working
on its own “Bill of Rights”. First, the “Charter of Fundamental Rights of the European
Union” was formally “proclaimed”in Nice in 2000. Later, it was included in the so-called
“Constitutional Treaty” and, finally, it was definitively empowered by the Lisbon Trea-
ty, which also provides the legal basis for the EU’s further accession to the European
Convention

It is important to recall that, when Community law began to consider these
non-economic issues, a sort of European public order on fundamental rights and rule
of law had already been developed by the Judges in Strasbourg. That explains the per-
sistent ECJ’s assertion to the European Convention and to the ECHR’s criteria, whose re-
cent and well-known judgement on Bosphorous case clearly describes and summarises
this EU process:11

the ECJ held as early as 1969 that fundamental rights were enshrined in the general
principles of Community law protected by the ECJ. By the early 1970s the ECJ had con-
firmed that, in protecting such rights, it was inspired by the constitutional traditions of
the member states and by the guidelines supplied by international human rights treaties
on which the member states had collaborated or to which they were signatories. The
Convention’s provisions were first explicitly referred to in 1975 and by 1979 its special
significance amongst international treaties on the protection of human rights had been
recognised by the ECJ. Thereafter the ECJ began to refer extensively to Convention pro-
visions (sometimes where the EC legislation under its consideration had referred to the
Convention) and latterly to this Court’s jurisprudence, the more recent ECJ judgments not
prefacing such Convention references with an explanation of their relevance for EC law.

9 See BARBIER DE LA SERRE, Eric. Procedural justice in the European Community case law concerning the rights
of the defence: essentialist and instrumental trends. European Public Law, vol. 12, n. 2, 2006, p. 225-250.

10 These criteria are described in the ECJ’s well-known Opinion 2/94. However, | join those scholars who state
that these reasons were “unpersuasive” (ALTON, P; WEILWE, J. H. H. An ‘Ever Closer Union’ in need of a Hu-
man Rights Policy: the EU and Human rights. Available at <www.jeanmonnetprogram.org/papers/99/990110.
html>).

11 Bosphorous Hava v. Ireland, European Court of Human Rights 30 Jun 2006, pt. 73. This judgment is full of ECJ
case law references: | have omitted them for easier reading.
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The “procedural rules” stated by the ECJ first arose during implementation of
the Community’s Competition Law, the most important substantive Community law
contribution to a codification of procedural rights at the European level (especially in
the first years after its passage). Implementation of the Competition Law was, and still
is, the most important administrative activity directly managed by the European Com-
mission’s services. The law’s provisions tend to be applied with great severity and fre-
quently affect individuals’ rights. Examples include inspections in a company building
without staff permission, information requirements whose answers could cause self-in-
crimination, and access to the Commission’s files during an investigation; consequently,
it has been recognized as a general principle of EU2 “the need for protection against
arbitrary or disproportionate intervention by public authorities in the sphere of the pri-
vate activities of any person”

In this context, the ECJ set up procedural rules case by case, following notwith-
standing a “reluctant approach” to human rights issues:3 when human rights were in-
volved in a case, the ECJ usually handed down a judgment that left questions about
human rights unanswered. That is, ECJ decisions resolved the disputes in the end by
avoiding any general criteria about the related procedural rights. The Community in-
stitutions were then much more concerned with efficient implementation of the com-
petition and other key rules for the Common Market implementation than with the
elaboration of a sort of code of procedure. In fact, the general opinion is that in the early
cases the ECJ was more focused on administrative action and only later turned to the
subjective rights of individuals.14

From a general scope, the pre-eminent role of the “right of justice”in developing
the catalogue of fundamental rights has been pointed out?s. The ECJ has repeatedly
stated its protection at Community level, distinguishing the following as included in
this right: the right to a fair trial, “inspired in Article 6 of the ECHR"1; the right to an

12 Case C-94/00 Roquette Fréres 2002, paragraph 27 and case-law there cited), principle which later has been
acknowledged as the right of privacy and family life by article 7 of the Charter, as states the ECJ pf 14 November
2012, Case T-135/09.

13 SPIELMANN, D. Human rights case law in the Strasbourg and Luxembourg courts: conflicts, inconsistencies
and complementarities. In: ALSTON, P. The European Union and human rights. Oxford: Oxford University
Press, 1999. p. 766, identifies Case 136-79 National Panasonic as the most significant for this issue.

14 SCHWARZE, J. The role of the European Court of Justice in shaping legal standards for administrative action
in the member states: a comparative perspective. In: O'KEEFFE, D. Judicial Review in EU Law. [s.1]: Kluwer Law
International, 2000. p. 450.

15 For a clear view on these developments, see HARLOW, C. Access to Justice as a human right. The European
Convention and the European Union. and SPIELMANN, D. Human Rights Case Law in the Strasbourg and Lux-
embourg Courts: conflicts, inconsistencies and complementarities. both works in: ALSTON, P. The European
Union and human rights. Oxford: Oxford University Press, 1999. Also, the European Court of Human Rights
30 Jun 2006, Bosphorous Hava v. Ireland, reports in paragraph 73 the Luxembourg’s case law on this field.

16 ECJ 17 December 1998, C-185/95.
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independent court, particularly independent from the executive powers'7; rights of
defence relating to an administrative procedure and a judicial one'8; and the duty to
state the reasons on which decisions are based, to allow the parties to defend their
rights and the Court to exercise its supervisory jurisdiction®.

It should be noted that, just as occurred with the right to a fair trial, the right of
access to court has given rise to a cluster of other guarantees for individuals. While the
administrative activity of community bodies has been scrutinized bu the ECJ, this last
expanded the potential of the right to access to the court into a set of due process prin-
ciples, reflecting the classic rule-of-law preoccupations with equality before the law,
the non-retrospectivity principle, an impartial and independent judge and a fair trial.20
These principles, to which the Strasbourg Court has been“a non-negligible source of in-
fluence and cross-fertilisation”,2! have found their way into modern human rights texts;
specifically, the due process rights have became a “fourth generation” of human rights
in the latest text, taking the shape of “principles of good administration”22, currently
granted by the article 35 of the Charter.

3. THE EU JUDICIAL REMEDIES

Following the 2008 ECJ’s statement (the Treaty establishes “complete system of
legal remedies and procedures” for the ECJ to review of the conformity with the Treaties
of the community institutions and member states’activities)?3, it seems to be conve-
nient a short consideration of such remedies and procedures.

These remedies are provided for by the TFEU section devoted to the Cour of
Justice of the European Union, articles 251 and following; among them, it could be dis-
tinguished between direct actions before the ECJ (mainly, action for annulment, action
against unlawful omissions and action against national infringements) and indirect ac-
tions (preliminary references) which directly link the ECJ with the national judicial body
which is dealing with a procedure where the Community Law is applied.

17 ECJ 11 January 2000, C-174/98
18 ECJ 11 July 1968, C-35/67.
19 ECJ 14 December 1990, C-350/88

20 HARLOW, C. Global administrative law: the quest for principles and values. European Journal of Interna-
tional Law, n. 17, 2006. p. 190, stressing a direct link: rule of law-access to court-due process.

21 STORSKRUBB; ZILLER. Access to justice in European comparative law. In: FRANCIONI, F. Access to justice
as a human right. Oxford: Oxford University Press, 2007. p. 180. Following Cappeletti’s asserts, the previously
underlined the process of “constitutionalisation, socialisation and internationalisation of the protection of pro-
cedural guarantees” in Europe after the Second World War.

22 HARLOW, C. Global administrative law: the quest for principles and values. European Journal of Interna-
tional Law, n. 17, 2006.

23 See above Footnote 2.
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The next paragraph will refer to these different remedies, describing in short
the three one more pre-eminent and particularly stressing the requirements for the
individuals to be allowed to bring such remedies before the courts.

3.1. Direct actions

In the framework of the direct actions we are going to consider, a further dis-
tinction could be made, on the basis of the subject who holds the defendant’s position,
that is, on the basis of the consideration that there are the Community institutions and
bodies or the member states, who act with no conformity with Treaties or secondary
community law.

a) Infringements by the Community institutions and bodies

The action for annulment is the pre-eminent remedy allowing the Court of Jus-
tice of the European Union to review the legality of acts adopted by the European insti-
tutions, bodies, offices or organisations. Thus, the Court shall annul the act concerned
if it is judged to be contrary to European Union law. It is stated by the article 263 of the
TFEU which in its long content rules for different aspects; for the purposes we are here
concerned with, it has to be underlined the subjective and objective aspects as follows.

Firstly, the action for annulment may be brought against:

- alllegal acts;

+ acts adopted by the Council, the Commission, the European Central Bank, the
European Parliament and the European Council where these acts are inten-
ded to produce legal effects vis-a-vis third parties;

- acts adopted by European bodies, offices or organisations where these acts
are intended to produce legal effects vis-a-vis third parties;

« measures adopted by the Board of Governors or the Board of Directors of the
European Investment Bank?24,

In addition, Article 263 excludes recommendations and opinions from the sco-

pe of the CJEU's jurisdiction.

Secondly, and from a subjective perspective, the article 263 distinguishes a few
categories of plaintiff.

- preferential plaintiffs: these are Member States, the Commission, the European
Parliament and the Council. These plaintiffs are ‘preferential’ in the sense that
they may bring an action for annulment before the CJEU without having to
demonstrate any interest in taking action;

- specific plaintiffs for specific actions:

24 under the conditions of Article 271 of the Treaty on the Functioning of the EU.
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.. the Court of Auditors, the European Central Bank and the Committee of the
Regions may bring actions against European acts which, in their view, under-
mine their prerogatives.

.. the Board of Directors of the European Investment Bank may contest measu-
res adopted by the Board of Governors of the Bank.;

.. national parliaments and the Committee of the Regions may henceforth
bring actions for annulment against acts which they consider to be contrary
to the principle of subsidiarity?2>.

Finally, Individuals may also refer an action to the CJEU. They constitute the cat-
egory of non-preferential plaintiffs and, in contrast to preferential plaintiffs, they must
demonstrate an interest in taking action in order to request the annulment of a Europe-
an act. According to the article 263, natural or legal persons may institute proceedings
against2e6:

+ an act addressed to that person;

- alegislative or regulatory act of general application which is of direct and in-

dividual concern to them;

- certain acts of general application, namely regulatory acts which are of direct

concern to them and do not entail implementing measures?7.

This general action to shape the legality of Community activity is initially un-
derstood from a non-formalistic perspective, considering that “an action for annulment
must be available in the case of all measures adopted by the institutions, whatever their
nature or form, which are intended to have legal effects”28

However, this general statement does not correspond with the rigorous inter-
pretation on when individuals comply with the conditions which are required for ac-
cessing to the ECJ, which will be referred to bellow.

Regarding unlawful omissions by Community institutions, they can also be chal-
lenged before the ECJ by means of an “action for failure to act’, which is governed by

25 Added by the Lisbon Treaty. It enabled as well the individuals to challenges acts of bodies, offices and agen-
cies once the Acts governing these bodies provides for such possibility. Regarding these last, is interesting
the debate at the time of the European convention and the corresponding documents: See “Right of appeal
against agencies created by secondary legislation”Working Documents 08 and 09 on Discussion Circle | -“Court
of Justice”-), on the web page of the Secretariat of the European Convention (european-convention.eu.int). See
also NIETO, E.; MARTIN, |. European Administrative Law in the Constitutional Treaty. Oxford: Hart Publish-
ing, 2007. p. 122

26 Order of the General court of 6 September 2011, Case T-18/10.

27 Added by the Lisbon Treaty; however, it was advanced in the CFI 3 May 2002, Case T-177/01, Jego-Quere;
this judgment was later annulled by the ECJ (1 Apr 2004, Case C-263/02) considering the action could not be
admitted due to the lack of (this) legal basis in the treaties. A recent interpretation on the concept of regulatory
acts which do not entail implementing measures in ECJ Judgment 7 January 2013, Case T-96/10, Ritgers.

28 See the judgment in Case 22/70, Commission v. Council [1971].
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Article 265 TFEU.292 This action is open to natural and legal persons who, according to
settled case law, may bring such proceedings “for a declaration that an institution has
declined, in breach of the Treaty, to adopt decisions of which those persons are the po-
tential addressees or which they could challenge in annulment proceedings”30 Formal-
ly, this action must be preceded by a formal notice calling on the defendant institution
to act, making clear what decision should have been taken under Community law.
There is an interesting point related to this action, since it is connected with
another procedural route, the action for infringements against member states. As we
will see, this action is only provided for the Commission and member states, not for
individuals. If they consider a member state could be brought before the ECJ, the only
way for them is to address a petition to the Commission, which is not bound by it. That
is, the Commission has discretion to decide whether or not to bring an action against
the member state after an individual has so petitioned, and its refusal to do so cannot
be challenged by means of an action for failure to act. In this regard, “the Court has con-
sistently held that natural and legal persons have no right ... to obtain a declaration
that the Commission has failed to initiate a procedure for infringement of the Treaty"31

b) Infringements by the member states

The compliance of national activities with Community law is verified either at
Community or national level, depending on the applicant. At Community level, the ECJ
has jurisdiction to take cognisance of an application brought by the Commission or
by the member states against the alleged infringement attributed to a member state
(articles 259 and 260 TFEU, action for failure to fulfil an obligation).

However, direct access to the ECJ to challenge national infringements is not pro-
vided for individuals: “No provision in the EEC Treaty provides for the possibility for a
natural or legal person to bring before the Court an action directed against a Member
State”32If an individual looks for an infringement to be declared, he or she can complain
before the Commission against the member state, but finally it will be the Commission
which decides whether or not to bring an action before the ECJ. We have already point-
ed out that the Commission is not bound by the individual’s petition to bring an action
and that the refusal to do so cannot be the subject of an action of omission.

29 “Should the European Parliament, the Council or the Commission, in infringement of this Treaty, fail to act,
the Member States and the other institutions of the Community may bring an action before the Court of Jus-
tice to have the infringement established. ... Any natural or legal person may, under the conditions laid down
in the preceding paragraphs, complain to the Court of Justice that an institution of the Community has failed
to address to that person any act other than a recommendation or an opinion”.

30 Order CFl 14 Jul 1994, Case T-13/94, paragraphs 13 and 14.

31 Order 30 January 2013, Case T-570/12, Estaser El Mareny, Order CFI 10 Jul 2001, Case T-191/00, Werner
Edlinger v. Commission, paragraph 7.

32 Order ECJ 27 Sep 1991, Case C-285/90, Tsitouras.
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The usual way for individuals to claim against unlawful national implementa-
tion — normative or administrative — of Community law is the indirect one, bringing an
action before the national courts. In the framework of these national proceedings, the
preliminary ruling will help the national judge to state the possible infringements. It
is not for the ECJ to state whether or not there is an infringement of Community law,
but simply to interpret the scope of the Community provision which is applied by the
challenged national measure. However, the border between the corresponding judicial
functions is not always easy to perceive, as is clearly shown by the following opinion:33

From the very first references the Court has emphasised that its jurisdiction under Article
177 of the Treaty is limited to the interpretation of the rules of Community law, and that
it has no jurisdiction with respect to the facts of cases ... The facts (and the relevant rules
of national law) must be established by the referring court, and it is that court which
decides the case by applying, to the extent necessary, the interpretation which this Court
has given to the relevant rules of Community law.

3.2. Indirect actions: preliminary references

The preliminary ruling is a fundamental mechanism of European Union law
aimed at enabling national courts to ensure uniform interpretation and application of
its law in all member states.34 In the framework of national proceedings where Com-
munity Law is applied, national judge could have difficulties on the interpretation of
the European law, or may be uncertain as to the legality of acts of the European institu-
tions. In those circumstances, the national judge suspends the proceeding and makes
a reference for preliminary ruling asking the Court of Justice to interpret the European
provision (interpretation) or to give a ruling on the validity of an act of the European in-
stitutions (validity). On the basis of the European Court’s answer, will be for the national
judge to restart the proceeding an to decide it.

When the individuals ask the national court for a preliminary rule being referred
to the ECJ, is for the national judge the assessment on whether or not such preliminary
rule is necessary: just the courts or tribunals for whose decisions there is no judicial
remedy under national law, must, as a rule, refer such a question to the Court if parties
ask for. However, this rule has some exceptions: “that obligation on national courts of
last instance to make a reference for a preliminary ruling may be waived in exceptional
circumstances in accordance with the conditions laid down in case-law, more specifi-
cally, when the question raised is the same as a question which has already been the

33 See Opinion delivered on 10 July 1997 by Advocate General Mr Jacobs on Case C-338/95, paragraphs 12 and
13. Former Article 177 EEC Treaty is now the Article 267 TFEU.

34 See ECJ's “Information Note on references from national courts for a preliminary ruling’, OJC 143, 11 Jun
2005.
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subject of a reference for a preliminary ruling in an identical or similar case or, as the
Court held in Cilfit, when the correct application of Community law is so obvious as to
leave no scope for any reasonable doubt”35. According to some authoritative opinions,
some high national courts have exceeded the rational use of this possibility, referring
to these theories to avoid questions even when doubtless they needed to ask the ECJ.36

4. PERSISTENT GAPS ON THE EU JUDICIAL REMEDIES FROM THE
RIGHT OF A FAIR TRIAL PERSPECTIVE

As the ECJ repeatedly states, “the Treaty has established a complete system of
legal remedies and procedures designed to ensure judicial review of the legality of acts
of the institutions and has entrusted such review to the Community Courts”37 This sys-
tem of legal remedies is settled on a two-fold outline, comprising direct actions before
the ECJ and indirect actions laying down in a cooperative working framework between
national and European judicial bodies.

However, the word complete which qualifies the community system of remedies
is more than controversial, at least in terms of efficiency, as such system does not work
well enough in all the situations the effective judicial protection is required. The con-
ditions allowing individuals to access to the ECJ have been insistently asked for their
amendment either from the academic literature or from some eminent legal practi-
tioners heading European institutions and bodies during the process for setting up the
European Constitutional text.

Neither the (intended) Constitutional nor the Lisbon Treaties put an end to
these situations: the present Community judicial system is affected by the Lisbon Treaty
much more from a formal point of view than from a substantive one; the few amend-
ments introduced by the Lisbon Treaty are still poor and insufficient, failing to increase
in a significant way the judicial guarantees for individuals at the Community level or to
provide a renewed, efficiently-working judicial system.38

These gaps could be referred to at least two aspects of the procedural regula-
tions: on one hand, the citizens’ standing to sue, to directly bring an action before the
ECJ, which is an already discussed issue among authors; on the other hand, the impact
on (national) judicial independence carried out by the organizational framework set up
by the Competition Community rules.

35 See Conclusion of 12 April 2005, General Advocate Stix-Hackl in Case C-495/03, point 43, sumarizing previ-
ous case-law, particularly DaCosta case (1963) and CILFIT (1982).

36 See Opinion of General Advocate Ruiz Jarabo in Case C-461/03, particularly paragraphs 47 to 53. An atten-
tive analysis in MORCILLO, J. Teoria y Practica de las Cuestiones Prejudiciales en el ambito del Derecho
Administrativo. Madrid: La Ley, 2010.

37 ECJ 25 Jul 2002, C-50/00 P, UPA, paragraph 40, and many earlier paragraphs.
38 Relating the specific amendments the Lisbon Treaty made on this action, see above Footnotes 26 and 27.
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4.1. Access to the ECJ for individuals. The preliminary reference as
(alleged) compensation

We have explained the ways provided by the EU Treaties for challenging the
legality of Community law, which work directly before the ECJ and, indirectly, before
the national courts examining a national measure which implements Community law.
For direct actions — of annulment, for failure to fulfil obligations, for failure to act - citi-
zens have very narrow access to the Community courts, if any. Addressing the national
courts is the usual, albeit indirect, way to get judicial protection in the framework of a
collaborative system, putting the two jurisdictional levels in touch by a “preliminary
reference”.

The access to the ECJ provided for individual, legal and natural persons is a high-
ly controversial issue which has been repeatedly reported by the most authoritative
opinions. In fact, the only direct access for individuals to the ECJ is set within the frame-
work of the action of annulment by the fourth paragraph of Article 263 TFEU, requiring
of the applicant “direct and individual” affectation by the contested measures — which
is hard to comply with in the case of measures having general effects. Furthermore, the
ECJ understands “direct” and “individual” affectation in a very narrow way laying down
in a word-to-word interpretation, and standing aside3? from other possible interpreta-
tions which would allow a wider and easier access to the ECJ as there was suggested by
General Advocates.

The classic understanding on “direct and individual” affectation has not been
changed by a possible influence of the Charter: in fact, the Explanations attached to the
Charter clearly state that the right to an effective remedy before a court provided for
the article 47 “has not been intended to change the system of judicial review laid down
by the Treaties, and particularly the rules relating to admissibility for direct actions be-
fore the Court of Justice of the European Union"49, In fact, these classic criteria have
been recently summarized and applied by the ECJ41:

According to settled case-law, for an individual to be directly concerned by a European
Union measure, first, that measure must directly affect the legal situation of that indivi-
dual and, secondly, there must be no discretion left to the addressees of that measure

39 Arguing that it “cannot have the effect of setting aside the condition in question, expressly laid down in the
Treaty”, ECJ, 25 Jul 2002, Case C-50/00, paragraphs 44-45.

40 These Explanations, set up by a governmental body -the Praesidium of the Convention set up for the Con-
stitutional Treaty- are referred to in the article 52, paragraph 7 of the Charter as a text which has to be taken
into consideration for the interpretation of the Charter’, as the recent ECJ judgment of 22 December 2010
(Case C-279/09), paragraph 32, reminds. There are available on http://www.europarl.europa.eu/charter/con-
vent49_en.htm

41 See Order of the General Court of 6 September 2011, Case T-18/10, Inuit, paragraphs 71, 72 and 88 respec-
tively.
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who are responsible for its implementation, that implementation being purely auto-
matic and resulting from European Union rules alone without the application of other
intermediate rules...

It follows clearly from that case-law that two cumulative conditions must be satisfied
in order for a measure to be capable of being regarded as being of direct concern to a
natural or legal person {(...)

in order for a contested act to be of individual concern to natural or legal persons other
than the addressee of a decision, the act must affect those persons by reason of certain
attributes peculiar to them or by reason of a factual situation which differentiates them
from all other persons and distinguishes them individually in the same way as the ad-
dressee of a decision.

Regarding the access to the ECJ for associations, NGOs and similar legal persons,
the Court applies these requirements cumulatively, leading to a restrictive result and
a very different understanding of such entities from the ones which are common at
national and Community levels. Generally,

an association formed to further the collective interests of a category of persons cannot
be considered to be individually concerned ... by a measure affecting the general inte-
rest of that category.#

An action of annulment brought by these entities can be admitted under spe-
cial circumstances, such as the role played by the association in a procedure which led
to the adoption of the contested measures.43

From a broader scope, which considers the multiple legal sources currently
interacting in the European space -in addition to the EU, the national laws and the
European public order set up by the Council of Europe-, it can be concluded that the
EU system holds the more restrictive view regarding the access to the courts provided
by natural and legal persons and by collective entities44. It is paradoxical if, further-
more, we consider as well the rigorous application the ECJ imposes on the conditions
for access to the courts at the national level when the European law is involved, and

42 Order in Greenpeace and Others v. Commission, paragraph 59 upheld by the ECJ in its judgment in Green-
peace Council and Others v. Commission.

43 For example, when the applicant association was entitled both to negotiate and conclude a tax agreement
with the Commission having effects for the represented sector (Order ECJ 3 May 1985, Cases 67 to 70/85, Van
der Kooy and others v. Commission) or when the association plays a pre-eminent role inimplementing the Com-
mission’s decision on state aid (Order ECJ 17 Jan 1990, Case 313/90, CIRFS and others v. Commission).

44 This view, considering the European legal system as the result of the (classic) European legal tradition (Coun-
cil of Europe and National Law) and the (more recent) EU legal system, is developed in the collective work
GALERA, S (Org.). Judicial Review: A comparative analysis inside the European Legal System. [s.l.]: Council of
Europe publishing, 2010.
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particularly regarding the wider access the Aarhus Convention provides for relating en-
vironmental issues4s.

In this debate is crucial the opinion of General Advocate Mr Jacobs in the fa-
mous UPA case highlighting, among many other interesting points, the lack of compati-
bility of the case law on locus standing with the principle of effective judicial protection
in general, and in particular the serious delays and problems in the interim that lead to
other disadvantages.46 Similar analysis can be found on the preparatory works of the
Constitutional Treaty, when some representatives of the Community institutions aired
coincidental opinions. In this regard, it is worth recalling the contribution of Judge Mr
Vassilios Skouris, referring to “possible improvement in judicial protection’4? and re-
jecting the idea that the effect of increasing “the number of cases brought before the
Court” could be considered a“criterion for determining whether to change these rules”.
In a similar vein is the final report of Mr A. Vitorino, Commissioner of Justice Issues, refer-
ring to the different proposals at the discussion circle on the Court of Justice.48

Although the Lisbon Treaty amended the action for annulment in order to
enlarge the kind of decisions which can be challenged by the individuals, it kept un-
touched the conditions on access for individuals. Consequently, the ECJ bases its per-
sistent consideration of conditions of admissibility for individuals on a word-to-word
interpretation of the article 263 TFEU, declaring that: “According to settled case-law, the
Courts of the European Union may not, without exceeding their jurisdiction, interpret
the conditions under which an individual may institute proceedings against a regula-
tion in a way which has the effect of setting aside those conditions, expressly laid down
in the Treaty, even in the light of the principle of effective judicial protection”4?

Itis argued that the narrow direct access for citizens to go before the ECJ is com-
pensated with and balanced by the wider access the citizens have to national courts
for asking for a preliminary rule to be presented before the ECJ (indirect access): it is
said that If individuals do not comply with the demanding conditions of admissibility
to bring an action before the ECJ, they can always initiate proceedings at national level.

45 See REDGWELL, C. Access to environmental justice”. In FRANCIONI, F. Access to justice as a human right.
Oxford: Oxford University Press, 2007. p. 166

46 See his Opinion delivered on 21 Mar 2002, in toto.

47 Currently, President of the ECJ: its hearing, “representing his own view, not the official position of the institu-
tion” can be found in Working Document 19, Working Group II, 11 Sep 2002, available at www.european-con-
vention.int.

48 Working Document 08, Circle |, available at www.european-convention.int.

49 See ECJ Order of 6 September 2011 already cited, paragrph 51, with referentes to its previuos case-law (Case
Jégo-Quéré 2004 and others).
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In this way, and through the preliminary reference of the national court, citizens always
have indirect access to the ECJ50.

However, a more detailed analysis of the content of the “effective judicial rem-
edy” coming from such a co-operative model between the two judicial levels suggests
some objections. Firstly, the extend of the judicial review provided by the ECJ trough
the action of annulment and the preliminary reference is not equivalent, as it is reflect-
ed on the ECJ reports themselves:

judicial review in an action for annulment, both before the Court of Justice and befo-
re the Court of First Instance, of individual administrative measures ... is more effective
than that achieved by way of a reply to a reference for a preliminary ruling.5

the approach taken by the Court of Justice (in preliminary reference) is purely legal. It is
confined to the interpretation and assessment of the legality of legislative and individual
acts of the Community institutions. Conversely, the procedural route of Article 230 (ac-
tion of annulment) leads to the Community Court reviewing issues of substance such as
the finding and assessment of facts.*2

Secondly, the faculties of the parties to participate in procedural debate differ
substantially in the two types of action. A national court is not bound to stay a prelimi-
nary reference proceeding each time the parties ask for it. This decision belongs to the
national courts, not to the parties. Furthermore, the petitions, reasoning and observa-
tions made by the parties in an annulment procedure have a direct influence on the
result; the observations presented in the preliminary reference procedure have a much
more limited role.

Although the restricted access to the ECJ for citizens in annulment actions is
probably the most criticised aspect of the Community judicial system, other serious
limitations on access are identifiable. An action for failure to act is strictly reserved to
privileged applicants: member states and the Commission. Citizens can require the
Commission to bring action against a member state, but it has the discretion to decide
whether to do s0.53 Its decision refusing to bring an action cannot be challenged by
citizens either by an action of annulment or by an action for failure to act.54

Such a regulation sometimes leads to situations which are inconsistent with the
general understanding of the right to a fair trial, appearing the ECHR as the subsidiary

50 This explanation was used early on by the ECJ in the well-known case Les Verts Case 294/83, Les Verts, par-
agraph 23.

51 Opinion of Mr Advocate General Cosmas, 16 May 2000, Case C-344/98, paragraph 55. Similar statements and
criteria in Jacobs UPA.

52 Opinion of Mr Advocate General Cosmas, 16 May 2000, Case C-344/98, paragraph 52.
53 See the Opinion of the Advocate General Ruiz-Jarabo in case C-362/01.
54 See Order of the CFI 3 Jul 1997, Case T-201/96, among many others.
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way compensating the lack of access to the ECJ in particular cases. At this regard, the
Dangeville cases5 could be mentioned: a French company had been overtaxed on the
basis of statutory provisions that were incompatible with a Community Directive, being
its claims before the national courts successively dismissed. Yet there was no access for
the taxpayer to the European courts in Luxembourg to challenge the incorrect national
implementation, by way of an action for failure to satisfy a Community obligation. Thir-
teen years after the suit was initiated and only because the incorrect national imple-
mentation involved a fundamental right — the right of property — it was the Strasbourg
Court that finally satisfied the applicant’s claims, declaring that its right to peaceful en-
joyment of its possession had been infringed. Would not the Luxembourg Court have
been the natural jurisdiction to declare such infringements, avoiding thirteen years of
legal disputes before the national courts? Was this delay consistent with the ECHR'’s
doctrine on reasonable delay and the right to a fair trial?.

It is questionable that the EU system of remedies complies in these cases with
the Principle of effectiveness, which has been developed in a well-established ECJ case-
law and insistently applied on the national system of legal remedies. There are not
reasons for such principle not to be applied to the European system. According to it,
“the detailed procedural rules governing actions for safeguarding an individual s rights
under EU law must not make it in practice impossible or excessively difficult to exercise
rights conferred by the EU law”36. Thirteen years of judicial proceedings may be could
be interpreted as an “excessively difficult” way to exercise rights provided by the EU law.

4.2. Judicial independence

Judicial independence is a two-fold issue in Community law as it is applied ei-
ther to the members of Community judicial bodies or to national ones. Community
case-law has developed its own criteria on this concept, been shaped in great part
when the European court has had to identify a national —non judicial body- as being
able to present the preliminary reference which is generally provided by national judi-
cial courts. It was in this context where “independence as an essential feature” has been
underlined>7.

Both the Treaties and the text governing procedures require “independence” as
one of the main conditions that members of the Community courts should fulfil. Article
254 TFEU establishes that “the Judges and Advocates-General of the Court of Justice

55 European Court of Human Rights, judgment of 16 Apr 2002, Dangeville v. France, confirmed in a similar case,
Cabinet Diot and Grus Savoye v. France, European Court of Human Rights 22 Oct 2003.

56 See Judgement on Case C-279/09 already cited, point 29.

57 The Spanish Tribunales Economico-Administrativos, though functionally dependent on the Finance Minister,
has been recognised as a “judicial body” able to refer preliminary rulings to the ECJ (C-110/98 to C-147/98,
Gabalfrisa judgment 2000, paragraphs 39 and 40).
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should be chosen from persons whose independence is beyond doubt”. The Statute of
the Court of Justice imposes on the judges an “oath to perform their duties impartially”
and confidentially, and establishes a specific procedure to deprive a judge of office in
the event he or she no longer fulfils the requisite condition or does not meet the obli-
gations arising from the office.58

In Community case law, judicial independence has been recognised as part of the
“right to a fair trial” and different faculties have been deduced from it depending on the
varied situations to which it has been applied: In general terms, the ECJ, with specific
reference to the Strasbourg Court’s case law, states that:

“the general principle of Community Law under which every person has a right to a fair
trial, inspired by Article 6 of the ECHR, comprises the right to a tribunal that is indepen-
dent of the executive power”9;

« the CFI, on the basis of Article 6 ECHR, declares that the “right of every person to a fair
hearing by an independent tribunal means, inter alia, that both national and Commu-
nity courts must be free to apply their own rules of procedure concerning the powers of
the judge, the conduct of the proceedings in general and the confidentiality of the docu-
ments on the file in particular”so;

« “independence” is one of the required characteristics that determines whether a natio-
nal body is a “court or a tribunal” empowered to refer a preliminary ruling to the ECJ: “the
Court takes account of a number of factors, such as whether the body is established by
law, whether it is permanent, whether its jurisdiction is compulsory, whether its procedu-
re is inter partes, whether it applies rules of law and whether it is independent 67

Consequently, a national regulation that omits sufficient safeguards for dismiss-
al or termination of the members’ appointment “does not appear to constitute an ef-
fective safeguard against undue intervention or pressure from the executive’s2 on the
members of the national body.

We have already referred to the central role that the Competition community
Law has been adopted in the process of development of procedural guarantees which,
finally, has been granted as individual rights by the Charter. This centrality is explained

58 Articles 2 and 6, respectively, relating to the judges of the ECJ, and Article 47 extending these requirements
to the members of the CFI.

59 Case C-185/95 P Baustahlgewebe 1998, paragraphs 20, 21; this criterion was repeated in ECJ 11 Jan 2000,
C-174/98 P and C-189/98 P, paragraph 17 which pointed out some limits to this general statement.

60 See CFI resolution 19 Mar 1998, Case T-83/96, paragraph 47, and ECJ 11 Jan 2000 Gerard van der Wal, para-
graph 14.

61 ECJ31 May 2005, C-53/03, paragraph 29; | omit references to previous case law for easier reading.
62 ECJ31 May 2005, C-53/03, paragraph 31, citing Case 103/97, 1999, paragraph 21.
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on the basis of the Commission powers facing individuals in investigation procedures
leading to verify their compliance with the competition rules.

The Council Regulation 1/2003 is the current legal framework on Competition
Law: it abolished the former one in force since 1962, reorganizing the procedures and
the bodies trough which the Competition Law is implemented. It pays special attention
to the cooperation between community and national levels in order, it is said, to avoid
harmful duplicities on individual rights63.. As well, it reinforces the Commission’s power
for investigations which are balanced by additional procedural guarantees already ap-
preciated by ECJ during precedent years. Among all of them, there are two specific pro-
visions carrying on serious interferences on the independence which has to be granted
to the (national) judicial bodiesé4.

a) National judicial functions limited by a Council Regulation?. The search
warrants

The first controversial provision refers to the national search warrants that the
national judicial bodies have to deliver under the Commission request in the event that
an undertaking company refuses the access to their buildings of the Commission’s offi-
cials. In these situations, the right of “private home” granted either by the article 8 ECHR
or by the article 7 European Charter is involvedss, and according to the National Law a
judicial search warrant should be provided.

For these purposes, the Regulationéé defines the task of national court in pro-
viding this authorisation, and delimits their power, clearly establishing that control
concerning to national courts is just a “control of the proportionality of the coercive
measure’, and adding that “national judicial authority may not call into question the
necessity for the inspection nor demand that it be provided with the information in the
Commission’s file". Similar provisions are established for the event where private homes
of directors, managers and other member of staff were involved in an investigation
proceeding (article 21).

That means that the Regulation 1/2003 limits the possibility for national judge
for having all the information he thinks necessary before to give the requested au-
thorization, included those included in the Commission’s files. These limits has been

63 General description of how this new system works could be found in Judgment of the Court of First Instance
of 8 march 2007, Case T-339/04, France Telecom, points. 49 to 51.

64 Ageneral description of functions of both jurisdictional levels on Cheynel, Benjamin: « Compétences respec-
tives des juridictions nationale et communautaire dans le contréle des inspections ordonnées par la Commis-
sion » , Revue Lamy de la Concurrence : droit, économie, régulation 2007 n° 12 p.85-86

65 | have already mentioned case-law about the extension for business companies to the right provided for
articule 8 ECHR, adopted mainly in Hoestch (ECJ) and Niemeitz (ECHR) cases.

66 Article 20, paragraphs 7y 8.
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confirmed by the ECJ67 in deciding on a preliminary rule submitted by the French Cas-
sation Court¢8, although the ECJ has detailed the specific informations? that the Com-
mission should provide to national courts when it asks them for a search warrant. In
fact, there are two different resolutions provided by the Commission: firstly, the Deci-
sion which opens the inspection procedure —whose judicial scrutiny correspond to the
European Courts- and, secondly, the Commission’s application to the national judicial
authority for assistance, which is able to be reviewed in accordance with the domestic
remedies available with the possible assistance of the Court of Justice trough the pre-
liminary ruling.

In other words, national judge is not able neither to request for the whole infor-
mation he considers necessary for having the certitude about the necessity of the mea-
sure he is asked to provide nor to demand that it be provided with the evidence in the
Commission’s file on which suspicions are based”70. The necessity for an investigation,
-that is to say, whether or not the arguments put forward by the Commission to justify it
are convincing- is, each time it is disputed, subject to the review by the Court of Justice.

This is a controversial solution base on, once more, “primacy of Community law
and needs for its proper implementation’, a reason that, in this context, does nor con-
vince every body, at least to the General Advocate acting in the proceedings: certainly,
he proposed that the right solution were the search warrant is provided by ECJ or CFI71,
which was dismissed by the ECJ.

b) Commission v. national courts criteria: Commission pre-eminence?

A second group of questionable provisions in the Regulation 1/2003 are those
so-called “cooperation” between national and community level as far as they put fur-
ther limits on national courts’ functions. These provisions are applicable in the event

67 Judgement of the Court of 22 October 2002, Case C-94/00, Roquette Fréres. This criteria on limits for national
judicial bodies has been later applied by the CFl, Judgment 8 of march 2007, case T-399/04, France Telecom.

68 Question put by French High Court litteraly were: “whether, having regard to the fundamental rights rec-
ognised ...the national court...cannot refuse to grant the authorisation requested where it considers that the in-
formation or evidence presented to it ... is not sufficient to authorise such a measure or where, as in the present
case, no information or evidence has been put before it”. This judgment applies the criteria previously stated in
Hoescht and Niemeitz case-law.

69 “in particular, the grounds on which it suspects an infringement..., the gravity of the suspected infringe-
ment and the nature of the involvement of the undertaking concerned’, See CFl Judgment 8 march 2007, Case
T-340/04, France Telecom, paragraph 124.

70 See Judgment of the Court of 22 october 2002, case C-94/00.

71 Opinion of Mr. Advocat General Mischo, case C-94/00, point.46; however, he added that as legislation does
not provide this “right solution” dissociation of jurisdictional functions should prevail because of “consistency
in the implementation of community law”
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that the national courts proceedings are coincidental with the Commission’s ones for
the same facts and legal —~competition- rules. There are two different situations?2:

- first, the national courts are ruling on issues covered by competition Europe-
an law “which are already subject of a Commission decision?3: in this event,
they cannot take decisions running counter to the decision adopted by the
Commission”. That means that such decision, having administrative nature, is
empowered by the Regulation with the “primacy effect”longer recognized for
Community Law by ECJ, as any other divergent content on the national jud-
gement is excluded;

- secondly, national courts are about to rule while the Commission decision is
not already adopted in initiated and not finished proceedings: in this event,
national courts “must also avoid giving decisions which would conflict with a
decision completed by the Commission in proceedings it has initiated ... To
that effect, the national court may assess whether it is necessary to stay its
proceedings”. That works as a “preliminary rule proceeding” between judicial
and administrative bodies, giving preference to this last.

This peculiar link between the Commission’s decisions and the national judge
has been admitted by the ECJ in its judgment on the Masterfood case (2000) and re-
cently reconsidered in the light of the article 47 of the Charter in the framework of a
preliminary reference’4. The court confirmed its previous criteria, based on the “obli-
gation of sincere cooperation between the national courts, on the one hand, and the
Commission and the EU Courts, on the other”required by the implementation of the EU
competition rules (point 52). It reminded the exclusive jurisdiction of the ECJ to review
the legality of the Commission’s Decisions, concluding that such cooperation is a “spe-
cific expression of the division of powers, within the EU, between, on the one hand, na-
tional courts and, on the other, the Commission and the EU Courts” (point 54). However,
in its answer, the ECJ omits any reference to the binding effects for the national court to
the Commission’s decision although such consideration is stressed by the referring na-
tional court in its question (“.. as the national court seised of the matter cannot depart
from the decision” of the Commission).

Once more, the “needs of due implementation of the Community Law” take priority
over any other consideration even when an essential of the Rule of Law is at the stake. Con-
trary to other recent judgments when the ECHR case-law has been deeply considered -due
to the article 52 of the Charter7>-, there are not any of such references in this case. In fact,

72 Article 16 Regulation 1/2003.

73 This kind of “Decision” deciding competition law procedure have not regulative neither normative nature
-the only community resolutions with “primacy effect”- but only are administrative acts.

74 Case C-199/11, Judgment of 6 november 2012, Otis et. Al.
75 See ECJ judgment of 22 December 2010, Case C-279/09, paragraph 32.
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the ECHR’s criteria on judicial independence hardly fits on this EJC pragmatic solution, as
it declared that “the Court’s independence from the parties and the executive means that,
where it was dealing with a dispute that came within its jurisdiction, it could not have the
solution dictated to it by one of the parties of by a representative of the executive”76

5. FINAL

In general terms, the process of recognition of the right of a fair trial by the EU
Law has reinforced either the scope of the judicial review on the activity of the bodies
creating and implementing the EU Law or the faculties of the individuals while these
public activities are performed. The Charter of Fundamental rights gives recognition to
these faculties for long time delimited and applied by the ECJ; furthermore, the Lisbon
Treaty enlarged the scope of community acts to be able to be challenged, among other
amendments on the articles stating judicial remedies.

According to my view, a very valuable contribution of the Charter is the formal link
with the Strasbourg Court’s case-law which has to be considered in the interpretation of
the rights provided by it. In fact, the ECJ case-law takes into account the Strasbourg case-
law more than never: regarding the right of a fair trial, it has been recently asserted either
in cases the Charter does not provide for an specific right which is granted by the Europe-
an Convention (as the principle of culpability??) or in cases the Charter adds judicial guar-
antees which have not been already applied at the EU level (legal aid for legal persons?8).

If there are the lights, shadows on this process arise as well. First of all, and for
long time pointed out by the scholar, the access of individuals to the ECJ is still poor
and insufficient, leading sometimes towards a procedural labyrinth involving two or
three jurisdictional level which hardly can comply with the principle of effectiveness
of the judicial system. In fact, and as it has been wisely observed, that the obligation to
provide broad access to the courts has been addressed much more to national jurisdic-
tions than it has been to the European jurisdiction. This imbalance could be explained
on the basis of the efficacy and due application of Community law. In the absence of a
centralized administration applying Community law, its effectiveness resides to a large
extent in national courts, requiring wide access for individuals to the courts in order to
ask for rights provided by Community law, In these circumstances, “the right of access
to justice receives implicit recognition inside the doctrine of ‘direct effect’... indeed, it
is fair to describe direct effect as premised on a right of access to justices”7°.

76 ECHR judgment of 13 February 2003, Chevrol v. France, paragraphs 64 and 80. A more detailed analysis on
these criteria in my contribution to GALERA, S (Org.). Judicial Review: A comparative analysis inside the Euro-
pean Legal System. [s.l.]: Council of Europe publishing, 2010. P. 165.

77 Opinion General Advocate Mrs. Kokot, delivered on 28 February 2013, Case C-681/11.
78 Opinion General Advocate Mr. Mengozzi, delivered on 2 September 2010, Case C-279/09.
79 C. Harlow, “Access to Justice”, op. cit., p. 191.
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The same reason, the due implementation of the community law, explains a
second set of provisions stated by the Competition Law legal framework which har-
dy comply with the elements the Rule of Law tradition requires on the judicial bodies
while developing jurisdictional functions. These elements are clearly defined by the
ECHR whose criteria have been surprisingly ignored in recent judgments where the ECJ
reconsidered this issue in the light of the Charter provisions.

Possibly the remedies for such persistent gaps imply a deep revision of the EU
judicial system itself, which is another not recent academic debate sticking out the works
for the Constitutional Treaty. Even it is not the right place to consider such debate, I'd like
to remind an old proposal from the early nineties of the last century8® which nowadays
acquires more value after the last EU enlargement: it dealt with the idea of setting up
Regional Courts covering countries with similar legal tradition, working as decentralized
European judicial bodies while the Luxembourg Courts keep as a last judicial resort.
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